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Argued Oct. 29, 1982.

Decided March IS, 1984.

in antitrust action, the United States District Court
for the Northern District of Ohio. Don J. Young, J.,
entered judgment upon jury verdict for plaintiffs,
enjoined future acquisitions and anticompetitive acts
and refused to allow posttrial intervention by
company affiliated with plaintiff. and appeals and
cross-appeals were taken. The Court of Appeals,
Wellford, Circuit JUdge, held that: (1) Sherman Act
liability could not be premised on alleged predatory
pricing without some evidence that defendant had
charged prices below its total cost for product sold;
(2) issue of whether plaintiffs injuries resulted from
anticompetitive acts made possible by defendant's
acquisitions was properly a jury question; (3) with
exception of one acquisition. there was no evidence
that any company acquired by defendant in asphalt
hot-mix business was directly engaged in interstate
commerce, as required by section seven of Clayton
Act at time of trial; (4) section 16 of Clayton Act
does not create private divestiture remedy; and (5)
trial court did not abuse its discretion in denying
posttrial motion for permissive intervention in
injunctive relief hearings sought by sister company
of plaintiff which competed in different product
market.

Vacated and remanded.

Wilhoit. District Judge. siuing by designation. filed
a disseming opinion.

III MONOPOLIES €=12(1.3)
26SkI2(J.3)
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in order to recover under section two of Sherman
Act, whether for monopolization or attempt to
monopolize. plaintiff had to establish that defendant
engaged in some type of prohibited amicompetitive
conduct. Sherman Anti-Trust Act, § 2, IS
U.S.C.A. § 2.

(2) MONOPOLIES <8=>12(1.3)
265kI2(1.3)
To establish monopolization under section two of
Sherman Act. plaintiff had to prove that defendant
unfairly attained or maintained "monopoly power,"
that is. the power to control prices or exclude
competition. Sherman Ami-Trust Act, § 2, IS
U.S.C.A. § 2.
See publication Words and Phrases for other judicial
constructions and definitions.

(3) MONOPOLIES <8=>12(1.3)
26SkI2(J.3)
To establish that defendant attempted to monopolize,
plaintiff had to prove that defendant engaged in
anticompetitive conduct with specific intent to
monopolize and that attempt had dangerous
probability of success, Sherman Anti-Trust Act. §
2. 15 U.S.C.A. § 2.

[41 MONOPOLIES <8=>28(8)
26Sk28(8)
Even if evidence had been sufficient to avoid
directed verdict on predatory pricing claim. trial
court's failure to instruct jury on legal standard for
predatory pricing was erroneous. Sherman Anti­
Trust Act. § 2, IS U.S.C.A. § 2.

[51 MONOPOLIES <8=>28(8)
265k28(8)
Choice of cost-based standard for evaluating claims
of predatory pricing is question of law to be decided
by trial judge. Sherman Anti-Trust Act, § 2, IS
U.S.C.A. § 2.

[61 MONOPOLiES <8=>17(1.8)
26SkI7(1.8)
To establish predatory pricing, plaintiff must prove
that anticipated benefits of defendant's price
depended on its tendency to discipline.or eliminate
competition and thereby enhance firm's long-te"!'
ability to reap benefits of monopoly power; If
defendant's prices were below average total cost but
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above average variable cost, plaintiff bears burden
of showing defendant's pricing.was predatory; if•
however, plaintiff proves that defendant's prices
were below average variable cost, plaintiff has
established prima facie case of predatory pricing and
burden shifts to defendant to prove that prices were
justified without regard to any anticipated
destructive effect they might have on competitors.
Sherman Anti-Trust Act, § 2, IS U.S.C.A. § 2.

161 MONOPOLIES €==>28(7.1)
26SIc28(7.1)
To establish predatory pricing, plaintiff must prove
that anticipated benefits of defendant's price
depended on its tendency to discipline or eliminate
competition and thereby enhance firm's long·term
ability to reap benefits of monopoly power; if
defendant's prices were below average total cost but
above average variable cost, plaintiff bears burden
of showing defendant's pricing was predatory; if,
however, plaintiff proves that defendant's prices
were below average variable cost, plaintiff has
established prima facie case of predatory pricing and
burden shifts to defendant to prove that prices were
justified without regard to any anticipated
destructive effect they might have on competitors.
Sherman Anti-Trust Act, § 2, IS U.S.C.A. § 2.

16) MONOPOLIES €==>28(7.S)
265k28(7.S)
Formerly 265k28(7.4)
To establish predatory pricing, plaintiff must prove
Ihat anticipated benefits of defendant's price
depended on its lendency to discipline or eliminate
competition and thereby enhance firm's long-term
ability 10 reap benefits of monopoly power; if
defendant's prices were below average total cost but
above average variable cost, plaintiff bears burden
of showing defendant's pricing was predatory; if.
however, plaintiff proves that defendant's prices
were below average variable cost, plaintiff has
established prima facie case of predatory pricing and
burden shifts 10 defendant to prove that prices were
justified without regard to any anticipated
destructive effect they might have on competitors.
Sherman Anti-Trust Act, § 2, IS U.S.C.A. § 2.

171 MONOPOLIES €==>17(1.8)
26Sk17(1.8)
Motive or intenl is distinguishing characteristic of
predalory pricing; predatory pricing differs from
IlCaIthy competitive pricing in its motive, in that
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predator by his pricing practices seeks to impose
losses on other firms, not gamer gains for itself.
Sherman Anti-Trust Act, § 2, IS U.S.C.A. § 2.

(8) MONOPOLIES €==>17(1.8)
26SkI7(1.8)
Sherman Act liability cannot be premised on alleged
predatory pricing without some evidence that
defendant has charged prices below its total cost for
product sold. Sherman Anti·Trust Act. § 2. IS
U.S.C.A. § 2.

(9) MONOPOLIES €==>17(1.8)
26SkI7(1.8)
Although substantial evidence indicated that
defendant's chief officer intended to eliminate
competition and dominate market, defendant was not
guilty of predatory pricing, where defendant never
bid below its own cost and continually made profits
on its ventures. Sherman Anti-Trust Act, § 2. IS
U.S.C.A. § 2.

(10) MONOPOLIES €==>24(14)
26Sk24(14)
In action for violations of section seven of Clayton
Act, issue of whether plaintifrs injuries resulted
from anticompetitive acts made possible by
defendant's acquisitions was properly a jury
question. Clayton Act, § 7. as amended, IS
U.S.C.A. § 18.

[II) MONOPOLIES €==>24(13)
26Sk24(13)
With exception of one acquisition, there was no
evidence that any company acquired by defendant in
asphalt hot·mix business was directly engaged in
interstate commerce, as required by section seven of
Clayton Act at time of trial. Clayton Act. § 7. as
amended, IS U.S.C.A. § 18.

(12) MONOPOLIES €==>24(7.I)
265k24(7.I)
Formerly 265k24(7)
Injunctive relief under section 16 of Cayton Act has
three primary purposes: putting an end to illegal
conduct; depriving violators of benefits of their
illegal conduct; and restoring competition in
marketplace. Clayton Act, § 16, as amended, IS
U.S.C.A. § 26•

[(3) MONOPOLIES €==>24(IS)
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265k24(15)
Section 16 of Claylon Act does not create private
divestiture remedy. Claylon Act. § 16, as amended,
15 U.S.C.A. § 26.

(14] FEDERAL COURTS <$=>S17
170Bk817
Denial of permissive intervention should be reversed
only for clear abuse of discretion. Fed.Rules
Civ.Proc.Rule 24(b), 28 U.S.C.A.

[15] FEDERAL CIVIL PROCEDURE <$=>320
170Ak320
In antitrust action, trial court did not abuse its
discretion in denying posttrial motion for permissive
intervention in injunctive relief hearings sought by
sister company of plaintiff which competed in
different product market. Fed.Rules Civ.Proc.Rule
24(b),28 U.S.C.A.
*1052 John M. Curphey (argued), Jack Zouhary,

Robison, Curphey & O'Connell, Toledo, Ohio, M.
Neal Rains, Arter & Hadden, Cleveland, Ohio, for
defendants- appellants, cross-appellees.

Thomas Zraik, Reiser, Jacobs, Zraik & Szyperslci,
Toledo, Ohio. James Porter (argUed), Waiter J.
Rekstis, III, Squire, Sanders & Dempsey,
Cleveland, Ohio, for plaintiffs-appellees, cross­
appellants.

Before LIVELY, Chief Judge, WELLFORD,
Circuit Judge, and WILHOIT, District Judge. [FN*]

FN' Hooorable Heory R. Wilboit, Jr.. U.S.
District Court for the Eastern District of Kentucky,
sitting hy designation.

WELLFORD, Circuit Judge.

Defendanls, S.E. Johnson Company (Johnson) and
other affiliated entities (referred 10 collecllvely as
Johnson Companies), appeal Ibe' jUdgments and
orders entered by Ibe district court against Ibem
following a unanimous jury verdict for plaintiffs in
Ibis private antitrust action for alleged violations of
Sections I and 2 of Ibe Sherman Antitrust Act, IS
U.S.C. §§ I, 2, and Section 7 of Ibe Claylon
Antitrust Act, IS U.S.C. § 18. Plaintiffs, Arlhur S.
Langenderfer, Inc. (Langenderfer), and its sister
company, Northern Ohio Asphalt Paving Co.
(NOAP), claimed defendants had combined and
conspired to drive plaintiffs out of business by

Page III

various monopolistic and anticompetitive practices
including, but not limited 10, prcdalOry pricing and
illegal acquisitions. The jury found actual damages
of $982,117.00. The district court trebled lhc
damage award to $2,946,351.00 and enjoined future
acquisitions and anticompetitive acts, pursuant to
Sections 4 and 16 of lhc Claylon Act, 15 U.S.C. §§
IS, 26.

Defendants contend lhc district court erred by (I)
failing 10 apply lhc appropriate legal standard to
plaintiff's allegation of predalOry pricing; (2)
allowing Ibe jury to rmd a violation of Section 7 of
Ibe C1aylon Act, 15 U.S.C. § IS, on Ibe basis of
purely intrastate acquisitions; and (3) allowing
damages for losses suffered outside Ibe relevant
market and beyond Ibe statute of limitations period.
Langenderfer cross-appeals from Ibe district court's
refusal to order divestiture and Ibe refusa1 to allow
post-trial intervention by a company affiliated wilb
Langenderfer. We vacate Ibe judgments below
because of prejUdicial error on Ibe issues of
predatory pricing and intrastate acquisitions.

FACTS

Langenderfer and S.E. Johnson were competitors
for many years in !he business of supplying 'hot­
mix,' [FNI] stone, sand and contracting services for
highway construction and repair in northwest Ohio.
Most of Ibis work is administered and paid for by
governmental bodies which invite competitive bids
from paving contractors. [FN2] Federal and state
highway projects arc administered by Ibe Ohio
Department of Transportation (ODOn and Ibe Ohio
Turnpike Commission (OTC) wilb substantial use of
federal funds. [FN3] For Ibe purpose of Ibis appeal
*1053 Ibe parties have stipulated Ibe relevant
product and geographic market 10 be asphalt
highway paving contracts awarded by lhc OTC and
ODOT in a Ibirtccn county area ofnorthwest Ohio.

FNI. 'Hot-mix' is llso known IS aspI1allic
concrete. It is manufactured by combining liquid
petroleum with I mixture of sand and crushed .
limestone It high temperatures.

FN2. State law requires competitive bidding. Ohio
Rev.Code Chapters 5525 Ind 5537. State Igencies
determine where Ind whether I project will take
place and reserve the right to reject Iny and III
bids.
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number of years. In 1979, just prior to the trial
below, defendants paid $3.5 million for Union
Quarries Co., a profitable competitor that owned a
quany, a hot-mix plant and an asphalt paving
business that served three counties in northwest
Ohio.

Substantial evidence indicated that Kitlcby, both
individually and as chief officer of lohnson,
inlended to eliminate competition and dominate the
market. In addition to the noncompetition
agreements previously mentioned, there was
considerable testimony that Kirkby or his agents had
threatened or coerced several smaller competitors.
Kirkby allegedly told one competitor that if he built
an asphalt plant to compete with the Maumee plant,
defendants would immediately build a larger facUity
across lhe streel 10 drive the competition OUI of
business. Another compelitor who planned to build
a hoI-mix plant was told thaI defendant would not
supply the necessary stone for operation of the plant.
On another occasion, Kirkby allegedly said that he
did not like Langenderfer or Miller (another
competitor) and wanted to run them out of business.

Langenderfer presented expert testimony from
several economists to the effecI that lohnson's
acquisitions significantly reduced competition and
increased market concentration, thereby creating a
monopolistic market structure. Statistical evidence
does support this testimony. Defendants' average
annual share of ODOT and OTC projects from
1966-1971 was 46.9%, but they took well over half
of the available work during the 1972-78 period.
JFN6J lohnson Companies did 75.8% of all
turnpike paving in northwesl Ohio during this
peeiod.

FN6. Defendanls' annual shares of the relevant
ODOT and OTC projects were as follows:
1972-65.3": 1973-57.6": 1974-82.5":
1975-53.2": 1976- 62.6": 19n-70.4":
1978-51.3".

In summary, Kirkby expanded operations of the
Johnson Companies from two quarries and three
hot-mix planls to seven quarries, fourteen hot-mix
plants, and three sand pits. The horizontal
acquisilions eliminated a noticeable segment of
Johnson Companies' competitiOn, and the venical
acquisilions gave defendants a captive supply of
stOne and sand for its asphalt paVing jobs.
Furthermore, defendants became primary stone
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suppliers for the remammg asphalt paving
competitors who did nOI own conveniently located
quarries. As lohnson increased its share of the ever
decreasing market, it also increased its profitability.
From 1970 to 1978, its annual net profits more than
doubled-from $1.168 to $2.717 million. During
this same period, the lohnson Companies'
competitors went from a combined net profil of
S6S5,OOO to a combined net loss,

Langenderfer's claims of unreasonable restraint of
trade in violation of Section 1 of the Sherman Act,
monopolization and conspiracy or attempt to
monopolize in violation of Section 2 of the Sherman
Act, and illegal anticompetitive acquisitiOns in
violation of Section 7 of the Clayton Act were all
submitted to the jury. In suppon of the Sherman
Act claims, Langenderfer alleged twelve separate
monopolistic acts including, among others,
predatory pricing, monopolistic pricing, price
discrimination, exclusive dealing, refusals to deal,
tying, and profit squeezing. The trial coun denied
defendants' request for special interrogatories. In
returning the general verdict in favor of
Langenderfer the jury was not required to specify
which ponions of the Sherman and/or Clayton Acts
were violated nor which of the various alleged
monopolistiC acts were committed by appellants.

PREDATORY PRICING

[1)[2)[3] In order to recover under SecliOn 2 of the
Sherman Act, whether for monopolization [FN7)
·1055 or an attempt to monopolize, [FN8)
Langenderfer had to establish that lohnson engaged
in some type of prohibited anticompetitive conduct.
o & S Redi-Mix v. Sierra Redi-Mix & Contracting
Co., 692 F.2d 1245 (9th Cir.1982). Langenderfer
alleged several different kinds of anticompetitive
acts, but the evidence presented at trial clearly
focused on the claim of predatory pricing. [FN9)
As the district coun stated in the lanuary 27, 1981,
Finalludgment for Injunctive Relief:

FN7. To establish monopolization of the ODOT·
OTC asphall paving market, Langenderfer had 10

prove lhallohnson unfairly attained or maintained
monopoly power. United States v. Grinnell Corp.,
384 U.S. 563, 570-71, 86 S.CI. 1698, 1703-04, 16
L.Ed.2d n8 (1966). Monopoly power is "Ihe
power to control prices or exclude competition.·
Id. al 571,86 S.CI. at 1704.

,-
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FN8. To establish dial Johnson allempted 10
lIlonopolize Ibe ODOT-OTC asphall paving
markel. Langenderfer had 10 prove Ibal appellam
-engaged in antic:ompctitive conduct with the
specific intent 10 monopolize and dial Ibe allempl
had a dangerous prohability of success." Richter
Conerele Corp. v. HiIIlop Corp., 691 F.2d 818.
823 (6d. Cir.J982). (quDling United States v.
Dairymen. Inc.. 660 F.2d 192, 194 (6Ih
Cir.1981)).

FN9. Support for Ibe allegations of nlher Iypes of
ancicompetitive conduct was meager at best.
Although injunclive relief was granted agaiOSl a
broad array of wrongful acts. Ibe Irial court made
the following observation about Langenderfer's
proof:
Plaintirr.~ request injunctions against certain
anticompelilive practices of Ibe defendants which
were not specifically proven by evidence al trial.
For example. plainlifTs seek prohibilions againsl
Ihe defendants' alleged practices of charging
discriminatory sCone prices, refusing Co sell stone
or sand to plainlifTs. and lying sales of asphaltic
cn"crete to purchases of stone and sand. (emphasis
added)

The major Ihrusl of much of the evidence al trial
was aimed at the predalory nature of defendants'
bidding on ODOT and OTC projects. AI Irial.
pIaintiffs vigorously attempted to show how
defendants deliberalely excluded competition by
bidding low and deliberately sacrificing shon term
profits for the purpose of driving rivals out of
business.

[41(5) Defendants contend that as a matter of law,
predatory pricing was not established because
Langenderfer presented no evidence that Johnson
ever submitted a bid for an ODOT or OTC project
at less than cost plus overhead. [FNIO] In fact,
defendants consistenlly made a profit on their
successfully bid state highway and turnpike projects.
Nevenbeless. the districl coun denied Johnson's
motion for a direcled verdict on the issue and chose
not 10 instruct the jury on the Jegallesl for predatory
pricing. [FNIJ) Instead, the trial coun "fell il was
appropriate 10 let the jury decide where thaI line was
10 be drawn." We conclude from all the evidence,
bowever, Ihatthe Irial coun erred by failing 10 granl
a direcled verdicI in favor of defendants on the issue
ofpredatory pricing.

FN10. Langenderfer allempts 10 rely 011 lbe

Palen

lestimony of Howard Shank who was Johnson's
Vice Presidenl and chief bidding eslimalor. Shank
lestified that in preparing bids, he often
programmed specific ilems below COSI. The
relevam product in lbis case, however. was the
IDlal package of asphaIl paving malerials and
services, nol specific line items in a contract bid. II
matters liule lhal Johnson mij:h1 bave employed a
below-tOSt figure for gravel or any other item so
long as Ibe final bid exceeded lbe company's IDlaI
projected costs.

FNJI. Even if lhe evidence had been sufficienl 10
avoid a directed verdict, lhe trial court's failure 10
instruct lbe jury on lbe legal standard for predalory
pricing was erroneous. 'The choice of a COSl'
based standard for evalualing claims of predalory
pricing is a question of law 10 be decided by the
trial judge." M.C.!. Communicalions Corp. v.
A.T. '" T. Co., 708 F.2d 1081, 1111 (7th
Cir. I983).

While we recognize the basis for Judge Wilhoit's
concern as 10 predalory pricing. we are unpersuaded
by his argumenl. If a producer has achieved grealer
efficiency due 10 his economies of scale. il would be
conlrary 10 the purposes of the Anlitrust Jaws 10

require thaI he price his produCI at a level higher
than whal he requires 10 make a profil. Johnson
continually made profits on its venlures. This is not
a case where the defendant failed 10 accouRl for his
long lerm overhead costs in making his bids. The
bids were above the tolal average costs. To require
thaI Johnson's bids be above competitors' costs
would deprive Johnson (and others similarly
situated) of ·1056 reward from greater efficiency.
This would serve only 10 stifle the incenlive 10
compele. [FNI2) Such cannot be the aim of lbe
Antitrust laws of Ibis country. See, MCI
Communicalions Corp. v. AT&T Co., 708 F.2d
1081 (7th Cir.1983); Hanson v. Shell Oil Co., 541
F.2d 1352 (9th Cir.1976), cen. denied, 429 U.S.
1074,97 S.Ct. 813, SO L.Ed.2d 792 (1977).

FN12. Further support for this decision may be
drawn from Judge KennedY's diSSCl1l io Borden.
loc. v. F.T.C., 674 F.2d 498. 519 (6Ih Cir.1982).
While dlat case dealt with Ibe manipulation of a
price premium for a heavily advenised product.
not below cost pricing. il was nDled by lhat Jodge
dial 'business acumen iocludes shrewdness in
profitable price competition. which is pricing
ahove average variable cost; lbe Sherman Act does
not distinguish competition on the basis of prk-e
and performance.' Id., ciling California Compuler

Copr. Q West 1999 No Claim 10 Orig. U.S. GoV!. Works
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ProdUClS v.lntemational Business Machines eorp.•
613 F.2d 727, 742-43 (9th Cir.1979). See also
Areeda & Turner. 'Predatory Pricing and Related
Practices under Section 2 of the Sherman Act.' 88
Harv.L.Rev. 697 (1975). Professor (now Judge)
Posner would alj;() agree that there is no violation
where a monopolist sells above average lOtI. cost.
as in the instlllt case. R. Posner, Anlitrust Law:
An Economic Perspective, 188 (1976). cited in
Borden, Inc. v. F.T.C•• 674 F.2d al 519 n. 3.
(Kennedy, dissenting).

16J At the time of the lrial below, this Circuit had
nol definitely declared a standard for evaluating
claims of predatory pricing. Subsequently.
however, a cost-based standard was adopled in D.E.
Rogers Associates, Inc. v. Gardner-Denver Co••
718 F.2d 1431 (6th Cir.1983). this coun selected the
Ninth Circuit's modification of the 'AreedalTurner"
rule. See Areeda & Turner, Predatory Pricing &
Related Practices Under Seclion 2 of the Shennan
AcI. 88 Harv.L.Rev. 697 (1975) (Pricing below
marginal or average variable cost presumed
predalory while pricing above marginal or average
COSI conclusively presumed legal). The Ninth
Circuit standard was set fom in William Inglis v.
ITT COntinenlal Baking Co.• 668 F.2d 1014 (9th
Cir.1981), cen. denied, 459 U.S. 825. 103 S.Ct.
57,74 L.Ed.2d 61 (1982):

IW]e hold thai to eSlablish predatory pricing a
plaintiff must prove thai the anlicipaled benefits of
defendant's price depended on its lendency to
discipline or eliminate competilion and thereby
cnhance the firm's long term abilily 10 reap the
benefits of monopoly power. If the defendant's
prices were below average tOlal cost bUI above
average variable cost, the plaintiff bears the
burden of showing defendanl's pricing was
predalory. If, however, the plaintiff proves that
the defendant's prices were below average variable
cost, Ihe plaintiff has established a prima facie
case of predatory pricing and the burden shifts to
the defendant to prove that the prices were
justified withoul regard to any anticipated
destruclive effect Ihey might have on competitors.

Id. at 1035-36. Although this Circuit has adopted
the above standard, we reject the Ninth Circuit's
recent extension of that standard in Transamerica
Computer Co. v. I.B.M. Corp., 698 F.2d 1377 (9th
Cir.1983) (pricing above average total costs may be
deemed predalory upon clear and convincing proof
of predalory imem).

Page 23

Langenderfer's theory at trial (and in this appeal)
was that defendants intentionally and consistently bid
below the cost level of smaller competitors.
Allegedly, Johnson could have submitted higher bids
and still won the paving contracts, but it "left money
on the table" in order to make it impossible for other
finns to compete. Although Johnson never bid
below its own cost. It supposedly engaged in a
pattern of predation by forcing competitors to
choose between foregoing sales or operating at a
loss. No doubt this was an unpleasant choice for
smaller finns such as Langenderfer, but Johnson
cannot be found to have commined predatory pricing
simply because it was more cost efficient than its
competitors and could afford to submit a lower bid
on the jobs in question. "It is the very nature of
competition that the vigorous, efficient firm will
drive out less efficient finns. This is not proscribed
by the antitrust laws." Janich Brothers, Inc. v.
American Distilling Co., 570 F.2d 848. *1057 855
(9th Cir.I977), cen. denied, 439 U.S. 829. 99 S.Ct.
103,58 L.Ed.2d 122 (1978).

[7J Langenderfer's argument is premised on the
false belief that predatory pricing may be found
solely on the basis of the seller's inlent. We agree
that motive or i'!tent is the distinguishing
characteristic of predatory pricing, as this Circuil
stated in Richter Concrele Corp. v. HiIllop Concrete
Corp., 691 F.2d 818 (6th Cir.1982):

Predatory pricing differs from healthy compelitive
pricing in its mOlive: 'a predator by his pricing
praclices seeks 'to impose losses on other finns
not gamer gains for itself.'" Malcolm v.
Marathon Oil Co., 642 F.2d 845. 853- 54 (51h
Cir.), cen. denied. 454 U.S. 1125, 102 S.C!. 975,
71 L.Ed.2d 113 (1981) (footnote omined).

691 F.2d at 823. Any defmition of predatory
pricing, however. must also accommodate the
economic policies of the antitrust laws to promote
efficiency, encourage vigorous competition and
maximize consumer welfare.

The rule advocated by Langenderfer would work
contrary 10 these goals by forcing a larger, more
efficient firm to maintain anificially high prices to
the delriment of the public. In MCI
Communications Corp. v. AT&T Co•• 708 F.2d
1081 (7th Cir.1983). the coun thoroughly reviewed
the mulliple evils that such a rule would occasion:

MCI nonetheless argues in its cross-appeal that Ihe
district coun erred in requiring it to prove thai AT
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& T priced ilS Hi-Lo service below any measure
of cost. MCI contends that if AT & T knowingly
sacrificed revenue (i.e., failCd to maximize ilS
profits) with the intent to injure competition, this
coun should hold that behavior to constitute
unlawful predatory pricing. In suppon of this
'profit maximization' theory, MCI cites a trio of
cases. Hanson v. Shell Oil Co., 541 F.2d 1352,
1358 n. 5 (9th Cir.I976), cen. denied, 429 U.S.
1074, 97 S.Ct. 813, SO L.Ed.2d 792 (1977);
International Air Industries, Inc. v. American
Excelsior Co., 517 F.2d 714, 724 (5th Cir.1975),
cen. denied, 424 U.S. 943, 96 S.Ct. 1411, 47
L.Ed.2d 349 (1976); ILC Peripherals Leasing
Corp. v. IBM Corp., 458 F.Supp. 423, 432
(N.D.CaI.1978), afrd. per curiam sub nom:
Memorex Corp. v. IBM Corp., 636 F.2d 1188
(91h Cir.1980), cen. denied, 452 U.S. 972, 101
S.Ct. 3126, 69 L.Ed.2d 983 (1981).
Each of these cases contains language to the effect
Ihal a price may be predatory if it is below the
shon-run profit-maximizing price and barriers to
new entry are great. Assuming, arguendo, that
Ihese statements are more than mere dicta. we
must reject such a 'profit maximization' theory as
incompatible with the basic principles of antitrust.
The ultimate danger of monopoly power is that
prices will be too high, not too low. A rule of
predation based on the failure to maximize profits
would rob consumers of the benefilS of any price
reduclions by dominant firms facing new
compelition. Such a rule would tend to freeze the
prices of dominant firms at their monopoly levels
and would prevent many pro-competitive price
cuts beneficial to consumers and other purchasers.
In addition a 'profit maximization' rule would
require extensive knowledge of demand
characteristics--thus adding to its complexity and
uncerlainty. Another, and related, effect of
adopting the 'profit maximization' theory
advocaled by MCI would be to thrust the coons
inlo the unseemly role of monitoring industrial
prices to detect, on a long term basis, an elusive
absence of 'profit maximization. • Such
supervision is incompatible with the functioning of
private markets. It is in the interest of competition
to permit dominant firms to engage in vigorous
compelition, inclUding price competition. See
Berkey Photo, Inc. v. Eastman Kodak Co., 603
F.2d 263. 273 (2d Cir.I979), cen. denied, 444
U.S. 1093. 100 S.Ct. 1061. 62 L.Ed.2d 783
(1980). We therefore reject MCl's 'profit
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maximization' theory and reaffirm this Circuit's
holding that liability for predatory pricing must be
based upon proof of pricing -1058 below cost.
Chillicothe Sand & Gravel Co. v. Martin Mariella
Corp., 615 F.2d427 (7th Cir.1980).

Id. at 1114 (footnote omitted). As more succinctly
stated in Hanson v. Shell Oil Co., 541 F.2d 1352
(9th Cir.I976), cert. denied, 429 U.S. 1074, 97
S.Ct. 813, SO L.Ed.2d 792 (1977):

The antitrust laws were not intended, and may not
be used, to require businesses to price their
products at unreasonably high prices (which
penalize the consumer) so that less efficient
competitors can stay in business. The Sherman
Act is not a SUbsidy for inefficiency.

Id. at 1358-59: We agree with this rationale
expressed in the MCI and Hanson cases.

(8)[9) Johnson attained economies of scale which
enabled it to operate at a much lower cost per
paving project than ilS competitors. On the basis of
the record presented, we can express no opinion
about whether this position of strength may have
resulted from some olher types of prohibited
anticompetitive aclS. We hold only that, as a mailer
of law, Sherman Act liability cannot be premised on
alleged predatory pricing without some evidence that
a defendant has charged prices below ilS total cost
for the product sold. Since Langenderfer premised
ilS allegation of anticompetilive conduct almost
entirely on the claim of predatory pricing and since
the jury was not required to return special
interrogatories, we cannot discern whether the jury
verdict was based on the legally insufficient proof of
predatory pricing or on the other allegations of
anticompetitive aclS. Consequently, we must vacate
the judgment below and remand for new trial.

ACQUISITIONS

Johnson raises two arguments against assessment of
liability for violations of Section 7 of the Clayton
Act. First, defendanlS note that six of the acquired
compaDJes [FN13) rarely, if ever, competed with
Langenderfer before they were acquired by Johnson.
Consequently, they claim the acquisitions had no
'anticompetitive effect' on Langenderfer as required
under Brunswick Corp. v. Pueblo Bowl-Q-Mat,
Inc., 429 U.S". 477, 489, 97 S.Ct. 690, 697, 50
L.Ed.2d 701 (1m). We find the argument
unpersuasive because appellant mistakenly focuses
on past competition between Langenderfer and the
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acquired companies, and because appellant
misinterpreted the holding in Brunswick.

FN13. C.P. Calaway, Inc., Price Construction
Co.• Ohio Engineering, Fred R. Creager '" So~,
Northwest Materials, Inc. and Union Quames
Cumpany.

II0] The plaintiff in Brunswick sought 10 recover
profits it claimed it would have reaped if Brunswick
had not acquired and revitalized several failing
bowling alleys that competed with plaintiff. Since
Ihe antitrust laws were never intended 10 provide
redress for injury caused by increased competition,
the coun rejected plaintiffs theory.

Plaintiffs must prove antitrust injury, which is to
say injury of the \)'JlC the antitrust laws were
intended to prevent and that flows from that which
made defendants' acts unlawful. The injury
should reflect the anticompetitive effect either of
the violation or of anticompelitive acts made
possible by the violation.

Id. at 489, 97 S.Ct. at 697. Brunswick does nOi
require proof that the acquisitions had an
"anticompetitive effect" on Langenderfer. Instead,
Brunswick requires that Langenderfer's injury result
either from a lessening of competition due to the
acquisitions or from "anticompetitive acts made
possible" by the acquisitions. One of
Langenderfer's theories at trial was that the
acquisitions eliminated the competitive pressures of
Ihe acquired companies and enabled defendants to
engage in other monopolistic aets such as
monopolistic pricing, profit squeezing, and
predatory bidding. If true, this alone satisfies the
requirement of Brunswick. Absent other error
regarding the Clayton Act cause of action, the issue
of whether Langenderfer's i'liuries resulted from
"anticompetitive acts made -1059 possible" by the
acquisitiOns was properly a jury question.

Jobnson next argues. that none of the acquisitions
met the jurisdictional requirement of Section 7 of the
Cla)10n Act. At the time of trial the stalUte was
limited to corporate acquisitions where both the
acquiring and the acquired companies engaged in
interstate commerce. [FNI4] The district coun
granted Langenderfer's motion for a directed verdict
as to Clayton Act jurisdiction because the companies
all performed work on interstate highways. The
coun clearly erred.

Page2S

FN14. The Slatute was amended in 1980 to e.pand
jurisdiction 10 acquisitions in which bolh the
acquiring and the acquired companies are "engaged
in commerce or in any activity affecting
commerce." Pub.L No. 96-349, § 6(a), 94 Sial.
1157. Section 6(b) of Pub.L No. 96-349 limited
application of the amendment 10 aequisitiOllS made
after September 12, 1980. •

In United States v. American Bwlding Maintenance
Industries. 422 U.S. 271. 95 S.C. 2150, 45
L.Ed.2d 177 (1975), the Supreme Court held that
the ClaylOn Act, untilcc the Sherman Act. does DOl
reach companies engaged in purcty intrastate
activities even though there may be a substantial
effect on interstate commerce. Langenderfer relies
on Fon Lauderdale v. East Coast Asphalt Corp.,
329 F.2d 871. 872 (5th Cir.), cen. denied, 379 U.S.
900, 85 S.C. 187, 13 L.Ed.2d 175 (1964), for the
rule that "contractors engaged in the construction of
interstate highways and other facilities of interstate
commerce are engaged 'in commerce.'" That
"rule" is no longer valid, however. in light of Gulf
Oil Corp. v. Copp Paving Co.. 419 U.S. 186, 95
S.C. 392, 42 L.Ed.2d 378 (1974). In Copp
Paving, the Court reviewed the uniquely localized
nature of asphalt hot-mix markets and held that
intrastate sales of asphalt for use on interstate
highways was not. alone sufficient to establish
jurisdiction under the Clayton Act.

[11] With the exception of Union Quarries Co.,
there is no evidence in the record that any of the
acquired companies were directly engaged in
interstate commerce. Langenderfer apparently
chose to rely solely on the interstate highway nexus.
as did the district court. As noted above, this was
clear error under American Building Maintenance
and Copp Paving. Based on the evidence presented
at trial, the district court erred by granting a
directed verdict in favor of Langenderfer. and by
denying a directed verdict for Johnson Companies
on the ClaylOn Act cause of action as to all of the
acquisitiOns except Union Quarries Co.

Because of errors on the issues of Clayton Act
jurisdiction and predatory pricing we conclude that
we must vacate the judgment below. Consequently.
we fmd it unnecessary to address appellants'
arguments regarding the scope of damage~ a1low~,
and we express no opinion about the poSSible ments

of thosc argumcots.
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DIVESTITURE

On cross appeal Langenderfer coniends the tria1
coun erred by refusing 10 order divestiture of Union
Quarries, Tri-Stale Sand &. Gravel, two of
Johnson's six quarries, and four of Johnson's twelve
hot-mix plants. The district coon held that the
drastic remedy of divestiture was not necessary 10
reSlore compelition. The coon also doubted its
authority to grant divestiture in favor of a private
plaintiff under Seclion 16 of the Clayton Act.

fl2) Langenderfer correcdy observes that Section
16 injunclive relief has three primary purposes: ·(1)
pUlling an end to illegal conduct, (2) depriving
violators of the benefits of their illegal conducl, and .
(3) resloring competition in the marketplace.· In re
Multidistrict Vehicle Air Pollution, 538 F.2d 231,
234 (91h Cir.1976) (citing Schine Chain Theatres,
Inc. v. Uniled Stales, 334 U.S. 110, 128-29, 68
S.CI. 947, 957-58, 92 L.Ed. 1245 (1948». We
caMol, however, agree with Langenderfer's claim
thaI the trial coun's injunction against fulure
acquisitions and anticompetitive acts only funhers
the first of these purposes. Assuming culpability on
the pan of Johnson Companies, We believe the
district coun's injunction not only would deprive
them of lhe primary benefits of their past -1060
conducl-continued growth through acquisitions and
guaranteed market dominance for the future-but
also would serve to bring about a greater degree of
competition by eliminating the barriers allegedly
erected. In any event, the fact that the remedy
fashioned by the district coun may have served
cenain purposes 10 a lesser extent than others
provides no ground for assignment of error.

fl31 The more fundamental flaw in Langenderfer's
argument is the proposition thaI divestiture is an
available remedy in a suit inslituted by a private
plaintiff. Allhough several district courts have
suggesled lhat the remedy should 'be available, no
courl of appeals has so held. We find compelling
Ibe Ninth Circuit'S decision, based on the legislative
bislory of Section 16, thaI the statute does not create
a private divestiture remedy. I.T. &. T. Corp. v.
G.T.E. Corp., 518 F.2d 913, 920-24 (9th
Cir.1975). See also, Calneties Corp. v.
Volkswagen of America, Inc., 532 F.2d 674,
692-94 (9th Cir.1976); Continental Securities Co. v.
Michigan Cenlral Ry. Co., 16 F.2d 378, 379.80
(61h Cir.1926).
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PERMISSIVE INTERVENTION

MacRitehie Materials Co., a quarry operator and
sister company of Langenderfer, flied a post-tria1
motion for permissive Intervention in the injunctive
relief bearings pursuant 10 Fed.R.Civ.P. 24(b).
MacRitehie argued that it had an interest in the
injunction proceedings because Its own business
interests were affected by Johnson's monopolistic
practices. The district coon found that
MacRitehie's claims did not present sufficiently
common questions of law and fact as had been
addressed during tria1 and, accordingly, denied the
mOlion. Claiming error, MacRitchie has cross­
appealed the tria1 coun ruling.

(14)[15) ·[T)he denial of permissive intervention
should be reversed only for clear abuse of
discrelion.· FMC Corp. v. Keizer Equipment Co.,
433 F.2d 654, 656 (6th Cir.I970); Brewer v.
Republic Steel Corp., 513 F.2d 1222 (6th
Cir.1975). We find no abuse of discretion in this
case. The trial below focused on the impacl of
Johnson's practices on a panicular competitor in the
asphalt paving market. MacRitchie, a different
competilor in a different product markel, cannot
now complain about the denial of a post-trial motion
filed four years after commencement of this aClion.

For the reasons set fonh above, the judgment of the
district coun is VACATED and this case is
REMANDED for retrial.

WILHOIT, District Judge, dissenting.

I respectfully dissent from the Coon's view that as
a mailer of law, Sherman Act liability on the basis
of predatory pricing cannot be proven without some
evidence that a defendant has charged prices below
its average IOtaI cost. This circuit has previously
taken the view that evidence of intent to predatomy
price can be proven either by direct evidence
(subjective proof) or by indirect evidence, through
analysis, of whether a defendant was pricing above
or below average variable cost (objective proof).
The laller analysis provides a surrogate
measurement for marginal cost at output levels at or
near a fll1ll's optimal level of produclion. See D.E.
Rogers Associates, Inc. v. Gardner-Denver Co.,
718 F.2d 1431 (6th Cir.1983); Richler Concrele
Corp. v. Hilltop Concrete Corp., 691 F.2d 818 (6th
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Cir.1982); Borden. Inc. v. Federal Trade
Commission. 674 F.2d 498 (6th Cir.1982). IFNI]

FNI. As the Coun noles in ilS opinion. this Circuit
has recenlly adopted the Ninth Circuil's modified
'ArcedalTumer' rule. See anle al 1056. An:eda
and Turner lirst propounded I most innuential
discussion of how • determination of average
variahie coslS can lidrly approximale mal"J:inal cost
at outpullevels alar near a finn's oplimallevel of
OUlpUI. nlll level. of course, is where a finn is
producing at ilS minimum average costs. An:eda
& Turner, Predatory Pricing & Related Practices
Under Seclion 2 of the Sherman Ad. 88
Harv.L.Rev. 697 (1975).
D.E. Rogers, 718 F.2d 1431, lI,e case in which
Ihis circuil adopted Ihe modified 'AreedalTumer'
rule, makes no mention of whalthe rule should be
in situations where. as here. the defendant was
pricing al a level above average lotal cosl. An:eda
and Turner would presume such 10 be legal. The
majnrily loday agrees. I do nOl, however, because
I believe evidence of intent in circumstances such
as presented in this case should play a substanlial
mle in delennining whether predalory pricing has
occurred.

-1061 The Coun takes a different approach today.
II says, in effecl, that irrespective of any direct
evidence of intent to predatorify price. if a defendant
c.,n prove objeclively that his prices were above his
average tOlal costs, his conducI is per se legal. This
gives me pause. What the Coun seems to do is to
ereale a 'free zone' in which monopolisls can
exploit their power without fear of Sherman Act
scrutiny or sanctions. Transamerica Computer Co.
v. IBM Corp., 698 F.2d 1377. 1387 (9th Cir.1983).

1l1e fact is thaI the queslion of proving average
variable and fixed costs can be most difficult.
Indeed. another panel of this coun recently
confronted a perfect example of just how hard it is
to allocate 'costs' In antitrust cases. See D.E.
Rogers. 718 F.2d at 1435. In thaI Case there was a
great deal of argument as to what should be included
in the average cost ligures: Due to the inherent
uncenainty and imprecision in determining ·cost.· I
am persuaded by the view expressed by the Ninth
Circuit Coun of Appeals in that it is simply unwise
to ereale a per se legal zone of predatory pricing
irrespective of other conduct and circumstances.
See Transamerica, 698 F.2d at 1387. To do so
simply encou rages litigants to skewer their
accounting data 10 be above or below average total
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COSt.

Beyond these practical problems of proof. the
record In this case convinces me that Johnson was
found to be guilty of monopolistic practices.
including predatory pricing. The evidence is clear
that Johnson specifJca1ly inlCOded to drive
Langenderfer out of business. Moreover. Johnson's
rapid and numerous vertical as well as horizontal
acquisitions documents well that it had the power to
carry out this intetU.

The alleged predatory pricing in this case was
nothing more than a manifestation of Johnson's
monopoly power. The majority readily admits that
Johnson had 'attained economies of scale which
enabled it to operate at a much lower cost per
paving project than its competitors.' Ante at 1058.
It is clear, therefore, that Johnson possessed
substantial market power over its competitors,
market power which when coupled with the
evidence of Johnson's increasing market share (from
46.9% to 75.8%) indicates it undoubtedly possessed
monopoly power.

Because Johnson possessed monopoly power, the
only other issue for purposes of delermining § 2
Sherman Act liability is whether Johnson acquired
or maintained that power willfully and intentionally
as opposed to mere growth due to a superior product
or business acumen. See United Slales v. Grinnell
Corp.• 384 U.S. 563. 86 S.Ct. 1698, 16 L.Ed.2d
778 (1966). In this case. I believe that Johnson
willfully and intentionally tlSed its inordinate market
power to acquire and maintain a monopoly. Direct
evidence of its intent substantiates this. But more
imponantly. Johnson's conduct establishes it in my
mind beyond all doubt.

In an industry such as involved here. entrance
barriers are unusually high. Stan-up costs are
enormous. Moreover, Johnson raised these entrance
barriers even higher by its many venical
acquisitions. Competitors and potential competitors
were discouraged from competing with Johnson
because they had to get their supplies from Johnson.

In addition, because of Johnson's ability to operate
at lower costs, a perfect climate existed for Johnson
to predate. Johnson was able to bid paving conlracts
at price levets above its average total costs but low
enough to drive competitors out of the market and
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discourage potential compelitors from entering.
This practice has sometimes been called 'Iimit
pricing' and the fear that a monopolist might
undenake it was whal probably inspired the Ninth
Circui! in Transamerica. (FN2)

FN2. In Transamerica, 698 F.2d at 1387, the
Ninth Circuit discusses how, In an Industry where
a substantial inillal investment is required, a
monopolisl could predate with a pricing stralCllY
thai is above average IOlaI cost bUl below the profit
maximizing price of competitors or potenlial
competilors. This slrategy is labeled 'IImit
pricing", and appears 10 be Ihe Iype of stralegy
employed by Johnson here.

·1062 The majority lays aside the many
circumstances raised in this case and focuses instead
on the prisline economic view thaI pricing al or
above average lotal COSI is whal compelition is
supposed 10 effecl.

Unfonunalely, Ihe real world is nOI as it is always
assumed in economics. If predalOI)' pricing were
the only allegalion made in this case and there were
no other evidences of monopoly power or
monopolistic conducI and intenl, I would agree with
Ihe majority. Predal0l)' pricing caMQI and should
not be a compelitor's complainl absenl an abundance
of evidence suggesling Ihe alleged predalor nOI only
has Ihe intent 10 predale, bUI also the ready ability,
as in Ihis case, 10 carty predalion OUI. Cf.
Transamerica, 698 F.2d al 1388. [FN3]

FN3. The Transamerica case's so-called
"exle~ion," sec ante al IOS6, of William Inglis"
Soos Baking Co. v. ITT Continenlal Baking Co.,
668 F:2d 1014 (9th Cir.1981). ccn. denied, 4S9
U.S. 82S, 103 S.CI. S8, 74 L.Ed.2d 61 (1982),
which Ihe majority loday refuses to follow, is the
na,ural oUlgrowth of dIe Inglis case. The Ninth
Cireui, ha.. consistently indicaled, even prior to
Inglis, d..t given the righ, SCi of faets concerning a
defendant"s motive and conduct, 'it might very well
hold a limil pricing strategy impennissible. See
California Computer Product, Inc. v. IBM Corp..
613 F.2d 727, 743 (9th Cir.1979); Hanson v.
Shell Oil Co., 541 F.2d 13S2, 13S8 n. S (9th
Cir.1976), ccn. denied, 429 U.S. 1074, 97 S.CI.
813. SO L.Ed.2d 792 (1977), .
TIle Transamerica case lakes the Inglis rule the
neXI logical slep and adoprs a reasonable view of
how '~ 'reat an alleged predalor's prices thaI are
ahnve Us average total cost. It allocates a heavy
burden upnn 'he plaintiff to prove by clear and
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convincing evidence, that the defendant was
predatorily pricing. Transamcrica, 698 F.2d at
1388. At the same time, however, it does IIOl
allow a monopolist, sucll as Johnson in this ease, to
escape liability on the basis of predatory pricing
merely because it did nol price below irs average
tolal CO$!.

The D.E. Rogers, 718 F.2d II 1436, case in this
circuit lilccwise suggests thaI the Sixth Circuit
would DOl pennil a limil pricing scheme al or
above average IOlaI cost upon a strong showing of
motive and/or olhcr monopolistic conduct. While
D.E. Rogers does IIOl dirccdy present the issue
decided today, it does lodicate JUS! as
Transamcrica's predecessors thai 'direct evidence
bearIng on the issue of [a defendant's) motive' is
an imponant considerllion. Id. II 1437. Indeed,
only because of the absence of, or ambiguous
nature of, such direcl evidence was a cosl-based
analysis even rcsoned to in d..1 case. Sec id. al
143S.

Nonetheless, as pointed out, I am firmly convinced
by the record at hand thai Johnson possessed
monopoly power and that il used predalOI)' pricing
in the form of "limit pricing," among other things
such as restrictive contracts and acquisitions, 10
maintain that monopoly power.

For instance, the majority opinion $Cems 10 dismiss
the lestimony of Howard Shank, Johnson's Vice.
President, as mallering lillie. See ante al lOSS n.
10. The Coun's view of Shank's lestimony might
be correct in other circumstances but on the facrs of
this case, il overlooks the extent of Johnson's
venical integration. The Court stales thaI '[i]1
matters lillie thaI Johnson might have employed a
below-eosl figure for gravel or any other item so
long as the fUUII bid exceeded the company's lotal
projected costs.' Id. (emphasis in original).

This overlooks the facl that Johnson was probably
the only supplier of gravel in the relevanl region. It
supplied both its own needs and thaI of its
competitors. Jobnson could, therefore. raise the
price of grave! to its competilors and thereby
subsidize sales of gravel to itse1f. These below-eosl
line items may vel)' well be a significant indicator of
how Johnson was able to keep its 'average total
cost' figures so low. Having convinced the coun
that its 'costs" were low, indeed lower than irs final
bid, Johnson has all bUI successfully defended this
action for under the rule announced loday, skillful
juggling of cost figures has put appellant in the per
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se legal zone, Le., pricing above average total costs.

I. therefore, respectfully dissent from the majority's
view. I think Johnson possessed monopoly power
and intended, as evidenced by its conduct, to
maintain that power in contravention of Seclion 2 of

Page 29

the Sherman Act. I would therefore affirm ·1063
the district coun and remand this case only with
respect to the question of remedy.

END OF DOCUMENT
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for the propositions that a monopolist with economies of scale may be able to
discourage competition without pricing below average variable cost, and that a
monopolist with excess capacity may be able to implement such a strategy without
pricing below average total cost. nl039 NTN then argues that, since AT&T enjoys
both economies of scale and excess capacity, use of the average variable cost
standard will not only not prevent AT&T from predating, but will amount to
practical deregulation of AT&T's prices. nl040 NTN also contends that average
variable cost, to the extent it has been adopted by courts, has been used only
as a threshold below which prices could be presumed predatory, and that this is
not the same as adopting average variable cost as a criterion for deciding
whether a firm has engaged in predation. n1041

n103B NTN Comments at 16-20.

n1039 NTN Comments at 16-17, quoting Scherer, predatory Pricing and the
Sherman Act: A Comment, 89 Harv. L. Rev. 869, 871. (1.976).

n1040 NTN Comments at 17, 19; accord Cable & Wireless Comments at 31.

nl041 NTN Comments at lB. NTN also cites a string of cases Which, it claims,
demonstrates that courts do not fully accept average variable cost as a test for
predation. rd. at n.27.

497. rn reply, AT&T asserts that the analysis upon which NTN relies was
intended to address a situation in which a monopolist could acquire excess
capacity for the sole purpose of discouraging competitive entry. AT&T states
that this analysis is irrelevant to the interexchange industry, because numerous
competitors already have sunk excess capacity that cannot be driven

r·3114] out of the market by AT&T'S lowering its prices. n1042 AT&T cites its
own academic authority to the effect that, in order to avoid chilling
competitive price reductions, this Commission should require a strong showing to
rebut that presumption. and should entertain such challenges only after the
price increase has taken effect and actual market evidence is available. n1043

nl042 AT&T Reply at 44-45.

nl043 AT&T Reply at 45-46, citing statement of P. Areeda, AT&T Comments,
Appendix A at 12-13, and P. Areeda & D. F. Turner, Scherer on Predatory Pricing:
A Reply, 89 Harv. L. Rev. 891, 897 (1.976). AT&T also cites numerous court cases
in support of the position that average variable cost is a rational test that
permits genuine price competition while protecting against predation. AT&T
Reply at 47 n ••.

iii. Discussion

49B. We affirm our tentative conclusion that a tariff proposing below-band
rates should be filed on 45 days' notice and accompanied by a showing that the
rates cover the cost of service and are otherwise just, reasonable, and
nondiscriminatory. For the purpose of initial review of such tariffs, we adopt
the average variable cost standard as the standard for determining whether a
proposed rate decrease must be suspended pending investigation.

499. Price reductions are ordinarily good for consumers, though not pleasing

-------_.__._---------_~



4 FCC Red 2873. ·3114; 1989 FCC LEXIS 860•••;
66 Rad. Reg. 2d (P &. F) 372

Page 7
LEXSEE

,..

..

, .

, .

T -

to competitors. Predatory pricing. though often alleged. is generally uncommon.
and proven cases are rare. nl044 we have, through the structure of AT&T's·
service baskets. nl045 created conditions under which predation should be as

unlikely in the interexchange telecommunications market as it is in the economy
generally. Although an abundance of caution has led us to deny streamlined
treatment to below-band rate decreases. we are convinced that such below-band
reductions as are possible within the limits of our price cap scheme are more
likely to be competitive than predatory. Such reductions should, therefore, be
reviewed against a standard which requires suspension only of those rates which
are so low that they can be presumed to be anticompetitive. As AT&T'S .
competitors point out, average variable cost is just such a standard.

nl044 See P. Areeda & D. Turner, Antitrust Law (197B) P711; R. Koller, The
Myth of Predatory pricing: An Empirical Study, 4 Antitrust L. & Econ. Rev. 105
(1971); see generally J. Kwoka & L. White, The Antitrust Revolution (19B9).

nl045 See Section III.C.2., supra.

1*3115] 500. While there is not unanimity on the proper definition of
predatory pricing nl046 an examination of the opinions of academic commentators,
the Supreme Court of the United States, parties to this proceeding, and others
cited by the parties in the record of this proceeding, demonstrates that the
question whether prices are below marginal cost, or its surrogate, average
variable cost, is central to the determination of whether they are predatory.
Disagreement exists on the point at which prices can be presumed legal, and on
the role of intent in finding antitrust violations. nl047 In adopting average
variable cost as a tariff review standard, we do not find.that all rates which
cover average variable costs are necessarily just and reasonable. Petitioners
may be able to show that there is reason to investigate a rate decrease which we
permit to go into effect after 45 days. Competitors can also file complaints
alleging predatory pricing. In either case, it might be possible to show that
the resulting rate is above average variable cost but nonetheless predatory
using relevant antitrust analysis and precedent. nl04B

nl046 See, e.g., Further Notice, 3 FCC Rcd at 3372, n.709, and cases cited
therein; Areeda & Turner, predatory Pricing and Related Practices under Section
2 of the Sherman Act, 88 Harv. L. Rev. 697 (1975); McGee, Predatory Pricing
Revisited, 23 J. Law & Econ. 289 (1980); Cargill Inc. v. Monfort of Colorado,
479 U.S. 104, 117 n.12 (1986).

nl047 See Cargill, 479 U.S. at 117, n.12, comparing Arthur S. Langenderfer,
Inc. v. S. E. Johnson Co., 728 F.2d 1050, 1056-1057 (6th Cir:) cert. denied, 469
U.S. 1036 (1984), with Transamerica Computer Co. v. International Business
Machines Corp., 69B F.2d 1377 (9th Cir.), cert. denied, 464 U.S. 955 (1983).

nl048 Parties aggrieved by allegedly predatory pricing.may also press their
allegations in court under the antitrust laws.

501. The record in the instant proceeding does not provide us with a firm
basis for specifying precisely what are the average variable costs of various
telecommunications services. We do observe, however, that the average variable
cost of any service must include all access charges and billing and collection

....--_ ..•...- ---
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costs attributable to that service, as well as other non-fixed costs which would
not be incurred if the service were not offered.

f. New and Restructured Services

i. Summary of Further Notice

502. In the Further Notice, we stated that new and restructured services
present special considerations because of the opportunity they present to
carriers to charge rates that otherwise would not be permitted under our price

r*3116] cap rules. n1049 We found that while the offering of a new or
restructured service potentially furthers our goal of increasing carrier
innovation and cost-effectiveness, such an offering raises issues of rate
discrimination as well as anticompetitive concerns. n1050 We tentatively
concluded that it would be necessary to treat tariffs involVing new and
restructured services differently from tariffs that only specify rate level
changes in order to discourage carriers from manipulating price cap regulation.
nJ.051

n1049 3 FCC Rcd at 3320 (para. 232).

nl0S0 Id. at 3320-21 (para. 233).

nlOS1 Id. at 3321 (para. 234).

T •

,-

.-

503. We tentatively concluded that an offering increasing customer options
, Should be classified as new, while an offering that represents a change in an

existing method of charging or provisioning, without increasing the range of
alternatives, should be classified as restructured. n10S2 We further concluded
that new and restructured services presented different problems which required
different treatment.

n10S2 Id. at 3377 n.720 (para. 325).

504. We proposed that new services should initially be offered outside of
price cap regulation, and incorporated into price caps in the first annual
filing after the completion of the base year in which the service becomes
~ffective. We tentatively concluded that carriers seeking to introduce a new
service would be required to demonstrate that the service met a modified version
of the "net revenue test" established in the Optional calling Plan Order. n10S3
We proposed that a new service must generate a net revenue increase within the
~esser of the following time periods: 24 months after the effective date of the
annual price cap tariff incorporating the new service, or 36 montha from the
date that the new tariff becomes effective. n10S4 We tentatively concluded that
the net revenue increase should be measured against revenues generated from
services in the same price cap basket. n10SS In order

r*3117] to afford adequate opportunity for review, we tentatively concluded
that tariffs proposing new services should be filed on 4S days' notice. n10S6

! - nlOS3 Id. at 3376 (para. 322) (citing Guidelines for Dominant carriers' MTS
~tes and Rate Structure Plans, CC Docket No. 84-1235, Memorandum Opinion and
Order, 50 Fed. Reg. 42,945 (Oct. 23, 19S5), S9 R.R.2d 70 (19S5) (Optional
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ME."ORA..m~~1 OPISION M"D ORDER

Adopted: December 23. 1"4; Released: December %p. 1"4

81 the Commisllon:

L BACKCROUND
t. In Its 1992 annual acceu tariff fiUal- the CiTE Tel...

phone Opera'l", Companies (CiTE) filed lubstantlilly re­
duced bclow4Jlnd rata for crampon scrv1cc In KYUlI
CiTE sludy areas.' Bclow-blnd fiUn" must be Iccompuled
by. sho"'I", that the ntcs .111 coYer l"Crap ..rllbl. coscs
(AVC). and "" otherwise I..... reasonable. and
nondiscrlmtftltOr,o.&

2. Some of CiTE" belowuncl tl'lnspon rata 'll'CR
lowered 10 • level It or ncar the IVCrace nriable cost
reported ~ Its stud,. CiTE's avcr.p 'WIrlable COSl showlnlo
however. consisted onl7 of summary mults of Incrcmenll1
cost studies. Consequently. In the 199Z AMUI Aeuu ()r.
d~,.J the Common Carrter Bureau concluded that CiTE
failed to adequately.upport lu below-band transport rata.
and suspended those nta lor 6.. months pendlna: all
Invwipelon to ensure that they "Cn not prcdatofJ"

3. In order to eVlIUlee the reasonableness of CiTE's iii..
In~ the Common Carrier Bureau directed CiTE 10 file a
direct case Oil July 27. 1992. In Its direct cue. CiTE wu
Instructed to: I) provide the iuD Incremental COlI studla
supponl", Its AVC 'ho....lna: results. ,,,.. che t)'pC aad cosc
t;" equipment used to proYlde trarupon and ehe ,moune of
usap or tbe equipment; and 2) demoftIUIle that Its races
are lust, reasonable and nondlscrlmlnalO17. la 1d4111on.!he
Bunau deslpated two Issues for resolution: (I) .hether
CiTE·, below band rates are abo.. GTE', a..rap qrlable
.....; .nd (2) wbether OTE', rates ..... olherwlse I........
sonable Ind t\OndtscrtmIUIO'7. In Its dlrea CUI. GTE
p..vlded AVe "udla Co< Calilomia. florida. So_m_
aad OTE 01 WashinpoalQrelOnlCalilomla-W... CoaII.

I GTE GIfd ...1...._ rata lor GTE CaIIIorals. GTE _
GTE Soutll_ &ad GTE Wahla..
~rclOnICIDror.1a.W..t<OU&' GTE OJ*, CuI .. Z.
~, Pot1cY IACII a.la Coclccnllal Rates b' DomIallll ear..

rfen. Second RIpon and Order. , FCC Red 61M. 681" (parL
226) ••• 612' r,..... _JII) (1'1<0) (LEC rrl« c., 0ntnJ:

OTE" dltecl _ Included ro.r ..mpe..a", lQ 17
workpapen ..mbla!allbe ....10...... IUHIe_ I....
.he lOU1 10_01 requited lor aaeh ralC ........, (H)
_U OIOrkpapetllhowlq ... _, .q1.....1q oad
ImlaIIalIon 01 the eq.lp..... _ 10 build _
,peeUled IUHfemeO!: (IU) papen rcp_atlal
the or!llnal IUmmarlzod Ave IS lIled 10 om..
1992 anllUl! acce:a ftUna: lad (I.) mum and Income lax
caleufelloa wort.papen. OTE malnlal.. !hat !he .... 'fCIuc­
dons at Iatac cower dicit • ......,. ftriab!e Cl3lS lad lie
.._ Just. reaso..blc and nor.diletlmlailo17. S.. OTE
01.... Cue .. II·IS,

4. The Assocladoft lor Local Teltcommunkattons 5e~

.Iea (ALTS) filed .. oppocllloa 10 OTE\ d1_ .... oa
A..... 17, 1992. ALTS fim a'lUes !hat In resol"" the
dcslJDIled Issues. the ConunlSJlcn. mUll er...uc IIw au
.mabie costs associated 'WIth cro"Wlna: Cin·s swt..cbed
tnnspon servlca arc recoYered Orouch If'.c .ppr~,rIatc
nte elemeats. ALn Oppositloa ae 3. In order to Clpture I
rasolllble rcpracnCldoa or • L~s ,..rb~!e COlt:. .'\:.TS
contends. tbe Commtssloa nU~i: ":"e m:o t~Ullt ':e ac..
ct!crated I'Yeli of nee l:t"e..-:t.::r.: In fiber e;o:!< '!\.~lIliet
bJ' colUlden", cost dill over I -reasonable· per~~d ol
time. 14. It 4. ALTS cberetore reql:CSU tbt tt.e CommiJ.
,Ion cbtL")' that the AVe tat requ.lra In C\crqina: or LEe
InVCSlment data oYer che most recent fiyt"fUr p'rlod CO
account for dlsCortions caused b1 -Iu.mpy inYCSImenL- ttL
"~5.

5. In III repl1 10 ALTS' opposklon, lUed ~.epll ~',

1992" CiTE defends Its rates IS bela,. fCISo)nabte response
to the competielve cnvtronmenc. alll1 u fullJ consistent
with the Commission" Incentlwe rea:ulatioa.. CiTE Reply.
2. S" oIJo OTE 01.... Cue .. 14. AA:eonllnll4 OTE. k
faces ,lpillcaOl ..mpetllloa la lhe major metropoillan
area of Tampa. Los Aneela. Dalla and SUnlc. and there­
fore .,proprialely selected thac areas lor rile reductions.
14. .. 3. .. .

6. OTE also dereads Ibe mellrocl II .sed 10 k1endlr
varilble cosu - the -snapshot- approach - .hlch GTE
defines IS III lIlalysli of cost lCnIeture and !em (Lt..
,mount of coppcdfiberJ Oft • ·pracAt day/present IftIpsbot
III time- buil - IS • reasonable. conscmtiYC .pproach for
capturina: a_crap mtable COIU. 14. II 4-S. OTE maintains
that k is an accepted economic sundard to view Incre-­
mental cost Oil a foC"WIrd IooklllJ bills. 14. It $. LIkewise.
OTE dlsal"C' with ALTS' poskIoa !hat .he eommlaloa
,hould 'YCfI&t lnwatmelll daIa over the IllOIt RCCftl 6.....
rear period. OTE a'lUes tha••here II no "pi 0< _em"
precedeOl lor ALTS' .Iew, and .ha1 a lI.. rear hlllorical
penpealYC of COlIS sugeJU embedded COlI studla and
abandoned melhoclololles ,uch IS rull1 dillribulOd .....
CiTE COlltends that ALTS' posicion thus deparu froID the
pol1c,f and d1rcdlon of Incentl.,. nplaeioILI4.

7. ALTS IlCllI IhaI the ·_nll...,. _
d1l1creadals b7 om .moal .....rlo..._
..... ·"..nIl1 Indlcue· !hat OTE" direct _

PoIIcr &ad Rules eollflrat., Ralal lor lloaIlaaal CarrIen. 0.­de< ..__• fCC Red 26l1, _ epra. IJ1) (LEC'riuc.,_-_
J 1M AllUIlIIl AcccII Til1ft' fIIla CC Docket No. '2-1.&.. 7
fCC Red..,. CI992j 1/991......, _
• Tbac bclow-llP4 ma becalM deed.. 011 Dccelll.r IS......
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underrcportl the "Inlat COltS In the foUf senIce area
uRdu lnYCltlptloa.· ALTS also. collCCDds IbIC GTE
unde,reporud 'he__ wllb InJUpod lCnll1ao-
don bl _Iudl.,. wIlo" CIlepIa of ......1Il __
,"'ed wlth ....UorIlII and ........ swIlcbed dmaIu, ..
wctt as ,pm equip......• M4Il1oaaUl. ALlS co...""
aTE _1_ lbe _ of equl'..... nckI, PO_l1Ipplia
Ind rusa _Is. ALlS Oppoolllo. III 9. ALlS _ .....
lbe _ of bll1lallJUl coUeedoa,~ marUI­
InII11d onle, p.......I.' ..... Il1o ad_ hi em; III
direct .1010110. of lbe Commlsllo.', price cop ndeI. [d. III
III-n.

I. OTE ..plla ..... 111 AVC Jl1Id7 pnlYlded IUlIldeIll
_ dellU 10 IUIdIr IIIe .....1IIl> of .... _ ....
wotved. ancl Ihat agreptloa It die 10 intis It DOt
n......l)' lO describe ldeqUllelllbe YIriIble _ I.YOI_
OTE Repl, II 6. FURber. aTE ....... llWll olllle ......
ALTS claims were excluded from CiTE.. aud, -..re In­
cluded. but not accessarU1 IboWll at die &o.st detail. IL
Fo, example. OTE ....no. OTE ....Iuded Ilona equip......
equlpmut nets. power luppnes and IUa panels 1ft Ibe
·CO Repeater Equipment- eateao'1. aad accounted for
sp,,, equipment In pan throulh tbt 90 pereeD( cltcu1t
equipment Ind 75 percent outside plaDt utltlZltlon facton.
/4. at 7....

9. Furtber. CiTE Arpa. II also proper., Included all
relevant costs (t.,.. apllll casu) Ind bu Ira&cd expensa
such IS INtkelln", order processlnc. bllllft' and collection.
record keepl", and olher admlnlstntl.. expenses conectlJ'
In dClcrmlnlnl ,\'trap nrlablc costs. 14. It 9-10. GTE
Indicates howcw:t. thlt k need DOl Include bUllne and
collection expenses because thC)' In: dllfIbIlntb, Ind is not
required 10 lllocIIe these tJ:pcnsa: to the spedtlc rate
clements CiTE Is proposlnl to chan... lut 10.

10. ALlS Ilso orpCl 'ho' aTE lilocoled lbe _ .­
elated wieh Its LlAdem offices endrel)' to swlcdlcd trlftSpon
termination when such costs should have been Illocated to
switched uanspon facllltJ. since the funct10ll of tandem
otr«:cs Increases transpon eft"acicI\CJ. ALn Opposition at
10. Further. ALTS usalls CiTE's 1Mlhodolol7 for deter­
mlnln, output u vape. In thai the application or network
USlp; bccon Is not clarified. ALTS complains that lbe
OUlput Is never quandfted. and Ihe melhodoioo ovel"ltlta
CiTE's outpUL 14. It 11-11.

II. OTE defends III declslo. lO ISSte. IInde....... lO
Iranspon termlnal1oa.. nlher than to. the uanspon facUlI7_
CiTE maintains thai 'Irt 69 or the Commlsslon-, Rula
does not tcqu1rc tandem costs 10 be Included In the faclt1ty
,Iemenl or the cranspon caee&Oc,. and states that LECJ
ba-e Ihe latllude 10 place thac COlIS In cichu ate&OrJ. or
10 spread costs~ ~b ICn1c:a 1ft whale-er IUn'"

s ALTS lilIeS dw GTE"s proposed ",IDlVIII lraaspon let­
mlnadoll cbarp IlIr CaIilonItI .... lie 11(1114 fCC'CI.1 Wow
GTE's Moe.. ...-. 76 pe"l below III MIdIlpa ma. n
percenl below III noaols .... &ad " pera.1 ..low III .....
t)'lvanli rala. 14. It 7.
II ALTS lilIeS WI 1M colIIWoed COlI of Ial .. s,.,. ecuI,.
meftl b tlanlnca.1 and attaches. IS ........p&e. I ... hCa.
nliaois Bell's baU'IIUce Opdcal f.lIfCOIIaecdoD. Stnica I&rUt
_lalch tJaows &Iw IhI lIO&II elwus IlIr III lilt. ... IpIt1 .....,.
mall IlftOIInl 10 .latOII OftMblrd 01 lIN cadre -.rlablc COlI
GTE ..po", ,,, I ftbe,.1lued .pecIoI_lI..........tIoa.ld.
'tL ....
. On September 30. 1992. ALTS IIW • ,ltMlftJ capdoaed-£.
,.~ Fllin..- rapon4iftl 10 GTE's repl,. GTE Illtlf U opposl-

............ 51__ _ .......... _

.....,m, GTE _II p1lced __1ll1rWpOR
tenilIlllIlIo.. GTE 1IepI,1l p, III cIlIIIe.11oc 111 _ of
delenD.......0_ GTE _ ALlS 1tiooirect1J__

,a 100 _I /111_....... aTE _ a 90 _
clml1l equip..... llU _. ud 7$ _..-,....
fiB _ III IIIe __ aTE pmllla 1Ealttb1l J ..
m_ III of _ llU locom: aTE ....... 1Iw IIIe
altlbll_ 11 did DOl 0........ 0UlptIl or__
-. [d. III 12.

12. F1DIIl,. ALTS m,',!!',,, GTE's proposed ilia In01_ ......-ub.. _ ....... 7NO__cuII
pro,-d hi em; nlsc _ 10 ....,. hi tad.........
trIOnlhll'7 YOIIlIIIlr buo IIt6 owIlel. aad ereIlIec recute­
lOl)' uaeerll1ltl7. ALlS Oppoolllo. II 15-16. aTE _,w III rlIleI ... 0_ lUll IJUI .......b.. __
prlce redllCdons alonl do not pro.- predalor)' prlces and
because Ibe Coaunlsllon-. price cap nales and omtl' np1a­
cory constraints 8SSUR tNt the CiTEI cannot IbUM their
posIlIoo Illlbe ...rtw.'OTE Replll1l 12.

U. DISCIlSSIOH
13. I. both Ihe ATAT 1',," Cop OfdU lad ,h. L£C

p,," C., 0,., lhe Commission "prested the clar ten­
Iiment thai nee reductions are ccncraU)' beneficial to CO'"
sumeflo and are mort oftca. thl. DOt andenakea for
compelidve rcuons.· Morea..,. the Commlalon ILu main­
lllaed ,be Y1e.. IhIIl pro... _ 01 pretlltol)' priclac ...
nrc. tbIt below-band reductions Inuochaced under our
prtce cap l)'Ilem wtll more likely be pfOoCOmpetlllve than
predalOl)'. Ind 1Iw ,be LEC ..",lot ....kellUtlClu.. ",..
ther lessens the Ilrud)' unUkel)' occurrence of predaltoa.
1ft ba'h ,be AT&T1'''" Cop 0,., Ind lhe LEe I'tIu Cq
0,., the Commission round that ....rap ftrlable cost Is
"ftCral to decermlnlnj whedaer prices Itt predator)' lor
tarUf review purpota. .

14. ThIs Ift\'Clllpllo. WII promp'ed hi I lock ol.Wall'
In CiTE', cost support that prc-eftlCd the Bureau rro.
delermlnlnl whether OTE·. rales were 10 low u nOI to be
Just. rcuonable Iftd nondlscrlmlftllOl1. Our decision In
this Invescipiion thereFore needs 10 focus on whether those
nta .rc predltof)'. In makin, Ihls dctermlrw.lon. we be­
lieve we should place &rU1 weipi Oft 'Whether GTE passes
the I"rap nrlable cost standard CIIIbllshed Ia the price
Clp rula for tarlff rem. or below band IiUnp. That
IlIndanl YOU dCltcned II I check IpI... p_l1o.. Ind II
drawD from federal circuli coun declsloftl III udUUSl
-."
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IS. In the price cap orders. the Commission spccUlcd
certain 11pe1 of cosu which must be tftCluded III lilt Cit·
cu.lltlon of lbe cosc floor. ne Commission lilted we II •
minimum. warlab1. COlIS should Imludc all ICCeSS cbarps
and billllll and col1ectloo ..... anrlb.labla 10 1he ........
as well as otber aon..ftxed COllI widell would DOt be Ia·
curred II the tenlce. wert DOl o«cted.I' AVC IbowlDD
submitted In the pastil IaIw bad. &he foUowla, cbanc:tcrtl­
des: (I) for IIlc ..nice .. q'-" IIlc ••11 _ or pia.'
tft¥CStmenc." network malatenancc and operations. ud.
CUROlIltr Opendolll. U ....1as Other COSlS specified tft tht
price cap orden, ..... blcluded I. Ill. calc.lado. or 1he
cost ftoor. ud (2) IUCIl com wen -forwIrd.aook1D,.· u.
costs lhlt • De. semce ,ronder seek1n& 10 ofrcr oqo1ftl
semcc rot • reasonable duradoll would face lA the market
loclay. For"ftl'd-looklna: COllI are bued Oil cu.rrellC and
anticipated prices. not embedded costs. and are based on a
Iervice conftpratlon embod)'lnc scate of the Irt
lechnoloU.IS

16.0TE bas d...I0~ I" ..... usI111. me.hod similar
10 that autllaed above•• One major dirrerence is that GTE
used • "snapshot- approacb 10 capture lbe costs of lis
current network. thereby lncludlna: more embedded (cop­
per) facilities than woelld be Included if lbe transport fa..
cilie)' were buUt lOda)'. Since the cost of copper factlllies
exceeds that of fiber opdc facilities which would predomi­
nate In the future. calculadoftJ more howDy 'NdchlCd (0.

....rd copper raule in a hl,her Ave cost noor thin under
Ihe method oullined above. Since CiTE can show thai Itl
prices exceed the hipct AVe COlI nooroCiTEos YINdon
In method docs not InVilida~e itl AVC showln,.n Anolher
difference Is that contra" to Ihe Commissionos direcdon In
,he AT&T Pria Clip O,U,. OTE did not I.dudc bllUnl
and collection costs In the rate clementi It proposes modi­
fyl... GTE bas ....Ie...'ed I" Ave Includllll blllllll Ind
colleaion COltS and has shown lha~ In each stuw ara
except for florida Itl proposed ntes exceed AVe. CiTE
has reftlecl lIS fIor1d.a r.ta to nise Ihem abo.,. the
recalculated Avc.It

17. CiTE has demoftlln:lec! Ihli Its cosu meel or exceed
ttl avenp 'VAriable COS~. and has thus made Ihe showin,
r~quited for below-blnd tiles. CiTE has also adequatel,
addressed ALTSo llieptions Ihll CiTE underreponed COIU
and overestimated IInke OUtput.:O In addidono there Is
nothln, else In Ihe record 10 support a conclusion that

II Scrr AT&T,tiu Cq OnIuo ol FCC ltd II 311$ (l9ll9).
U Scr "TAT Communlcad.s Tulff ,.cc. No. t. T,.,...
mhul No. m1. effecdve JanlW) I. 1"1: "TAT Comautab..
liolll Tariff F.c.c. No. 10 TtaIIsmlual "0. 1717••aecd,,­
December JO. 1900: and "TAT Commualalloos TatUr F.c.c.
No. 10 TruscnI~taI No. 266t. errecd,,- Decan...... IVOL
I' Such COllI 'WOUld Include "capital fOiIa.,· I.I~ deDftCladOll
l.ptnN. IMI IfIUra" and nlnu. Sf' Alhd Eo Kalla. TItt
ee-mle1 alllqv....... Prlacl··- las1I'u_ Val. 1 It31·16/1..... .......
II .,or II It cutrllle and Utlclpald COlI. radltr ..... ItbcorkaI
COlI, lhal Is "Icvu. 10 ltvslaas decisions 10 tolet ftIItbg lad
pr1cc prodUCIL ... 0 The h1storlcal COlIS UIOC1aIld with tbe ,laaI
aJrad7 1a place Ire ISMndan, Imlftu. 10 IIlls decision Ilacc
those COIlS ........nk· and una~. wan uufteclell ., •
new ,rodunlon decutoa..· MCI C'OfUfWlltcdMIC~ ".
"".....rie.1I TtkpIttnu .11II Ttff,. ('0""""'0 101 f.u IIIKI.

GTEo
• niCS are olhcrwlse unreasonable or unrusonabl,

dlscrlmhlllo'7. Acconlinll,.... lind lila. OTE', rala arc
..wfuL

DL ORDEltL'"G CLAtHs
II. Acconllftll,. IT IS ORDERED lila, 'h, In.....pdo.

of GTE.. below bind traNpon rates lalltated by the Com­
mon Carrler BulUu la the 1991 ANutaI AmI' Ordu IS
TERMINATED.

19. IT IS fURTHER ORDERED lila' OTEo, motlo. 10
sulltI ALTS' "E.r P"", Fllinl" IS OE.'lED.

fEDERAL COM.\IUNICAnONS COMMISSIOII

WIlliam F. Cacon
Ac.IIII Sec..Ia.,

, -

157.



-

F



• •
Federal Communications Commission

Before the
Federal Communications Commission

Washington, DC 20554

FCC 96-325

96-325

--

,.

,

In the Matter of

Implementation of the Local Competition
Provisions in the Telecommunications Act
of 1996

Interconnection between Local Exchange
Carriers and Commercial Mobile Radio
Service Providers

)
)
)
)
)
)
)
)
)
)

CC Docket No. 96-98

CC Docket No. 95-185

, Adopted: August I, 1996

FIRST REPORT AND ORDER

Released: August 8, 1996

By the Commission: Chairmim Hundt and Commissioners Quello, Ness, and Chong issuing
separate statements.

Table of Contents

T·

1 •

., ..

, .

.-
j

I. INTRODUCTION, OVERVIEW, AND EXECUTIVE SUMMARY
A. . The Telecommunications Act of 1996 - A New Direction
B.' The Competition Trilogy: Section 251, Universal Service Reform and

Charge Reform
C. Economic Barriers
D. Operational Barriers
E. Transition .
F. Executive SU1tJ!IWY

n. SCOPE OF THE COMMISSION'S RULES
A. Advantages and Disadvantages of National Rules
B. Suggested Approaches for FCC Rules
C. Legal Authority of the Commission to Establish Regulations Applicable

to Intrastate Aspects of Interconnection, Resale of Services, and
Unbundled Network Elements

15499

1
1

Access
6

10
16
21
24

41
44
63

69

...._.._ ..•.__ ...•-._---------



·- Federal Communications Commission 96-325

•

~ - .

1

I

.-

displaced facilities for other purposes. Overall, we think that these factors can and should be
captured in any LRIC model and therefore we do not agree that this requires a departure from
the general principle of forward-looking cost-based pricing for network elements.

688. We are not persuaded by USTA's argument that forward looking methodologies
fail to adjust the cost of capital to reflect the risks asSociated with irreversible investments and
that they are "biased downward by a factor of three." First, USTA's argwnent unrealistically
assumes that competitive entry would be instantaneous. The more reasonable asswnption of
entry occurring over time will reduce the costs associated with sunk investment. Second, we
Imd it unlikely that investment in communications equipment is entirely irreversible or that
such equipment would become valueless once facilities-based competition begins. In a
growing market, there most likely would be demand for at least some embedded
telecommunications equipment, which would therefore retain its value.. Third, contractual
arrangements between the new entrant and the incumbent that specifically address USTA's
concerns and protect incumbent's investments during transition can be established.

689. Finally we are not persuaded that the use by firms of hurdle rates that exceed the
market cost of capital is convincing evidence that sunk investments significantly increase a
I1I1Il'S cost of capital. An alternative explanation for this phenomenon is that the process that .
I1IlI1S use to choose among investment projects results in overestimates of their returns. Firms
therefore use hurdle rates in excess of the market cost of capital to account for these
overestimates.1691

690. Summary a/TELRIe Methodology. The following swnmarizes our conclusions
regarding setting prices of interconnection and access to unbundled network elements based on
the TELRIC methodology for such elements. The increment that forms the basis for a
TELRIC study shall be the entire quantity of the network element provided. As we have
previously stated, all costs associated with the providing the element shall be included in the
incremental cost. Only forward-looking, incremental costs shall be included in a TELRIC
study. Costs must be based on the incumbent LEC's existing wire center locations and most
efficient technology available.

691. Any function necessary to produce a network element must have an associated
cost. The study must explain with specificity why and how specific functions are necessary to
provide network elements and how the associated costs were developed. Only those costs that
are incurred in the provision of the network elements in the long run shall be directly

1691 See Richard Thaler. The Winne's Clll'se. 2 J. Econ. Perspectives 201 (1988); Keith Brown. Note on the
.ApparenJ Bias a/Net Revenue Eslimates/o, Capilal InvtstmenJ P,ojects, 29 J. Fin. 121S·16 (1974); Daniel
Kabneman and Daniel Lovallo. Timid Choices. Bold Foncasts, 39 Management Science 17, 28 (1993). In
addition, we note that Hausman's arguments that TSLRIC method underestimate the true cost of an element
apply only to the capital expense associated with an element and not to the operating expense.
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attributable to those elements. Costs must be attributed on a cost-causative basis. Costs are
causally-related to the network element being provided if the costs are incurred as a direct
result of providing the network elements, or can be avoided, in the long run, when the
company ceases to provide them. Thus, for example, the forward-looking costs of capital
(debt and equity) needed to support investments required to produce a given element shall be
included in the forward-looking direct cost of that element Directly attributable costs shall
include costs such as certain administrative expenses, which have traditionally been viewed as
common costs, if these costs vary with the provision of network elements. Retailing costs,
such as .marketing or consumer billing costs associated with retail services, are not attributable
to the production of network elements that are offered to interconnecting carriers and must not
be included in the forward-looking direct cost of an element

692. In a TELRIC methodology, the "long run" used shall be a period long enough
that. all costs are treated as variable and avoidable.I69] This "long run" approach ensures that
rates recover not only the operating costs that vary in _the short run, but also fixed investment
costs that, while not variable in the short term, are necessary inputs directly attributable to
providing the element

693. States may review a TELRIC economic cost study in the context of a particular
arbitration proceeding, or they may conduct such studies in a rulemaking and apply the results
in various arbitrations involving incumbent LECs. In the latter case, states must replace any
interim ratesl694 set in arbitration proceedings with the permanent rate resulting from the
separate rulemaking. This permanent rate will take effect at or about the time of the
conclusion of the separate rulemaking and will apply from that time forward.

694. Forward-Looking Common Costs. Certain common costs are incurred in the
provision of network elements. As discussed above, some of these costs are common to only
a subset of the elements or services provided by incumbent LECs. Such costs shall be
allocate~ to that subset, and should then be allocated among the individual elements or
services in that subset, to the greatest possible extent For example, shared maintenance
facilities and vehicles should be allocated only to the elements that benefit from those
facilities and vehicles. Common costs also include costs incurred by the firm's operations as
a whole, that are common to all services and elements (e.g., salaries of executives involved in
overseeing all activities of the business), although for the purpose of pricing interconnection
and access to unbundled elements, which are intermediate products offered to competing
carriers, the relevant common costs do not include billing, marketing, and other costs

I'" See 1 Alfred E. Kahn The Economics ofRegulation: Principles and Institutions 70-71 (1988)•

•694 See infra, Section VII.C., discussing default ptoxy price ceilings and ranges.
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attributable to the provision of retail service. I695 Given these common costs, setting the price
of each discrete network element based solely on the forward-looking incremental costs
directly attributable to the production of individual elements will not recover the total
forward-looking costs of operating the wholesale netwoIk. l696 Because forward-looking
common costs are consistent with our forward-looking, economic cost paradigm, a reasonable
measure of such costs shall be included in the prices for interconnection and access to .
netWork elements.

695. The incumbent LECs generally argue that common costs are quite significant,1697

wln1e several other parties maintain that these amounts are minimal.I69
' Because the unbundled

network elements correspond, to a great extent, to discrete network facilities, and have
different operating characteristics, we expect that Common costs should be smaller than the
common costs associated with the long-run incremental cost of a service. We expect that
many facility costs that may be common with respect to t1ie individual services provided by
the facilities can be directly attributed to the facilities when offered as unbundled network
elements. Moreover, defining the network elements at a relatively high level of aggregation,
as we have done,··" should also reduce the magnitude of the common costs. A properly
conducted TELRIC methodology will attribute costs to specific elements to the greatest
possible extent, which will reduce the common costs. Nevertheless, there will remain some
common costs that must be allocated among network elements and interconnection services.
For example, at the sub-element level of study (e.g., identifying the respective costs of 2-wire'
loops, 4-wire loops, ISDN loops, and so on), common costs may be a significant proportion
of all the costs that must be recovered from sub-elements. Given the likely asymmetry of
information regarding network costs, we conclude that, in the arbitration process, incumbent
LECs shall have the burden to prove the specific nature and magnitude of these forward­
looking common costs.

696. We conclude that forward-looking common costs shall be allocated among .
elements and services in a reasonable manner, consistent with the pro-competitive goals of the

"'. See infra, Seclion VIII.B., describing "avoided costs" in the resale contexL

.6M Su. e.g.. AT&T comments at 61-66; Teleport comments at 47-48•

10fT See. e.g., PacTel reply at 27·28; see also Cincinnati Bell reply at 10; USTA comments at Attaclunent I
(Affidavit of Jerry A. Hausman), p.4 n.l•

.... See. e.g., Competition Policy Institute comments at 19; MCI comments at 66; Texas Public Utility Counsel
comments at 24•

....•See SIlpra, Section V., discussing unbundling requirements.
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1996 Act One reasonable allocation method would be to allocate common costs using a
fixed allocator, such as a percentage markup.over the directly attributable forward-looking
costs. We conclude that a second reasonable allocation method would allocate only a
relatively small share of common costs to certain critical network elements, Such as the local
loop and collocation, that are most difficult for entrants to replicate promptly (i.e., bottleneck
facilities). Allocation of common costs on this basis ensures that the prices ofnetwork
elements that a,re least likely to be subject to competition are not artificially inflated by a large
allocation of common costs. "On the other hand, certain other allocation methods would not
be reasonable. For example, we conclude that an allocation methodology that relies
exclusively on allocating common costs in inverse proportion to the sensitivity of demand for
various network elements and services may not be used. llVO We conclude that such an
allocation could unreasonably limit the extent of entry into local exchange markets by
allocating more costs to, and thus raising the prices of, the most critical bottleneck inputs, the
demand for which tends to be relatively inelastic. Such an allocation of these costs would
undermine the pro-competitive objectives of the 1996 Act

697. We believe that our treatment of forward-looking common costs will minimize
regulatory burdens and economic impact for all parties involved in arbitration of agreements
for interconnection and access to unbundled elements, and will advance the 1996 Act's pro­
competitive objectives for local exchange and exchange access markets.' lO• In our
decisionmaking, we have considered the economic impact of our rules in this section on small
incumbent LECs. For example, although opposed to the use of a forward-looking, economic
cost methodology, small incumbent LECs favor the recovery ofjoint and common costs in the
event the Commission adopts forward-looking cost methodology. We are adopting such an
approach. Moreover, the cost-based pricing methodology that we aie adopting is designed to
permit incumbent LECs to recover their economic costs of providing interconnection and
un~undled elements, which may minimize the economic impact of our decisio!1S on incumbent
LECs, including small incumbent LECs. We also note that certain small incumbent LECs are
not subject to our rules under section 251(f)(1) of the 1996 Act, unless otherwise determined
by a state commission, and certain other small incumbent LECs may seek relief from their .
state commissions from our rules under section 251 (f)(2) of the 1996 Act1702 "

nco See Frank P. Ramsey, A Contribution to the Theory o/Taration, 37 Econ. J. 47 (1927); see generally
KeMeth E. Train, Optimal Regulation: The Economic Theory 0/Natural Monopoly IIS-40 (1m) (discussing
efficiency propenies of Ramsey prices); Bridger M. Mitchellik. logo Vogelsang, Telecommunications Pricing:
Theory and Practice 43-61 (1991). The sensitivity of demand is measured by the elasticity of demand, which is
defined as the percentage change in the quantity ofa service demanded for a one per cent change in price.

.10. See Regulatory Flexibility Act, SU.S.C. §§ 601 et seq.

no> 47 U.S.C. § 2SI(!).
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698. We further conclude that, for the aggregate of all unbundled networlc elements,
incumbent LECs must be given a reasonable opporninity to recover their forward-looking
common costs attributable to operating the wholesale network. In no instance should prices
exceed the stand-alone cost for a specific element, and in most cases they should be below
stand-alone costs. Stand-alone costs are defmed as the forward-looking cost that an efficient
entrant would inCur in providing a given element or any combination of elements. No price
higher than stand-alone cost could be sustained in a market from which entry barriers were
completely absent Where there are few common costs, there is likely to be only a minimal
difference between the forward-looking costs that are directly attributable to the particular
element, which excludes these costs, and stand-alone cost, which includes all of them.
Network elements should not, however, be priced at levels that would enable the incumbent
LEC to recover the same common costs multiple times from different elements. Any multiple
recovery would be unreasonable and thus in violation of the statutory standard. Further, we
note that the sum of the direct costs and the forward-looking common costs of all elements
'will likely differ from the incumbent LEC's historical, fully distributed costs.

699. Reasonable Return on Investment and "Profit." Section 252(d)(l) states that
Yates for interconnection and access to unbundled elements "may include a reasonable
profit"1703 We fmd that the TELRIC pricing methodology we are adopting provides for such
a reasonable profit and thus no additional profit is justified under the statutory language. We
note there are two types of profit First, in plain English, profit is defmed as "the excess of
returns over expenditure in a transaction or a series of transactions."1704 This is also known as
a "normal" profit, which is the total revenue required to cover all of the costs of a firm,
including its opportunity costs. I70S Second, there is "economic" profit, which is any return in
excess of normal profit.1706 Thus, for example, if the normal return in an industry is 10
percent and a firm earns a return of 14 percent, the economic profit for that firm is 4 percent
Economic is also referred to as "supranormal" profit. We conclude that the definition of
"normal" profit is embodied in "reasonable profit" under Section 252(d)(I). •

700. The concept of normal profit is embodied in forward-looking costs because the
forward-looking cost of capital, i.e., the cost of obtaining debt and equity fmancing, is one of
the forward-looking costs ofproviding the network ele~ents. This fOrward-IQoking cost of
capital is equal to a normal profit We conclude that allowing greater than normal profits

"., 47 U.S.C. § 252(d)(I).

" .. Webster'sNewCol!egiateDictionary931 (10th ed.1994).

"., See David W. Pearce, The MIT Dictionary ofModern Economics (1994) al31O.

".. II!. at 415.

15854

..------



..
.~ Federal Communications Commission 96-325

.'

, ,

,

.'

would not be "reasonable" under sections 251(c) and 252(d)(I)yo7 Thus, contrary to the
arguments put forth by several incumbent LECs, we'fmd that adding an additional measure of
profit to the risk-adjusted cost of capitall70l in setting the prices for interconnection and access
to unbundled elements would violate the requirements of sections 251(c) and 252(d)(I) of the
1996 Act.

701. Possible accounting losses from the sale of interconnection and unbundled
network elements using a reasonable forward-looking cost-based methodology do not
necessarily indicate that incumbent LECs are being denied a "reasonable profit" under the
statute. The use of a forward-looking, economic, cost-based pricing methodology, including a
reasonable allocation of legitimate joint and common costs, will permit incumbent LECs the
opportunity to earn a reasonable return on their investment in network elements. Finally,
contrary to PacTel's argument, and as discussed below in detail, we conclude that our
forward-looking cost-based pricing methodology is consistent with the Fifth Amendment and
is not confiscatory.

"01 We note that our intetpretation is consistent with existing Supreme Coon precedent concerning what
constitutes a reasonable rate of return for a regulated public utility. For example, in Bluefield /Yater Works, the
Coon stated:

A public utility is entitled to such rates as will permit it to earn a return on the value
of the property which it employs for the convenience of the public equal to that generally being
made at the same time and in the same general pan of the cooolly on investments in other
business undertakings which are attended by corresponding risks and uncertainties; but it has no
constitutional right to profits such as are realized or anticipated in highly profitable entetprises
or speculative ventures.

Bluefield /Yater Works & Improvement Co. v. Public Service Comm'n of /Yest Virginia, 262 U.S. 679, 692-93
(1923). Similarly, in FPC v. Hope Natural Gas, the Court stated:

. . •• it Is important that th~re be enough revenue not only for operating expenses but also for

. the capital costs of the business. These include service on the debt and dividends on the stock •
• • By that standard the return to the equity owner should be commensurate with risks on
investments in other entetprises having corresponding risks. That return, moreover, should be
sufficient to assure confidence In the financial integrity of the entetprise, so as to maintain its
credit and to attract capital.

Federal Power Comm'n v. Hope Natural Gas Co.• 320 U.s. 591, 603 (1994) (Hope Natural GM). Cf., Charles
F. Phillips, Jr., The Economics ofRegulation 260 (Rev. ed. 1965) ("••• a regulated company must be afforded
the opportunity not only ofassuring its fmancial integrity so that it can maintain its credit standing and attract
additional capital as needed, but also for earnings comparable to those of other compaities having corresponding
risks.").

"01 See supra, this Section, for a discussion of risk-adjusted cost of capital.
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702. Based on the current record, we conclude that the currently authorized rate of
return at the federal or state level is a reasonable starting point for TELRIC calculations, and
incumbent LECs bear the burden of demonstrating with specificity that the business risks that
they face in providing unbundled network elements and interconnection services would justify
a different risk-adjusted cost of capital or depreciation rate. These elements generally- are
bottleneck, monopoly services that do not now face significant competition. We recognize
that incumbent LECs are likely to face increased risks given the overall increases in
competition in this industry, which generally might warrant an increased cost of capital, but
note that, earlier this year, we instituted a preliminary inquiry as to whether the currently
authorized federal I I.25 percent rate of return is too high given the current marketplace cost
of equity and debt1709 On the basis of the current record, we decline to engage in a time­
consuming examination to determine a new rate of return, which may weIl require a detailed
proceeding. States may adjust the cost of capital if a party demonstrates to a state
commission that either a higher or lower level of cost of capital is Wlirranted, without that
commission conducting a "rate-of-return or other rate based proceeding."1710 We note that the
risk-adjusted cost of capital need not be uniform for all elements. We intend to re-examine
the issue of the appropriate risk-adjusted cost of capital on an ongoing basis, particularly in .
light of the state commissions' experiences in addressing this issue in specific situations.

703. We disagree with the conclusion that, when there are mostly sunk costs, forward­
looking economic costs should not be the basis for pricing interconnection elements. The
TELRIC of an element has three components, the operating expenses, the depreciation cost,1711

and the appropriate risk-adjusted cost of capital. We conclude that an appropriate calculation
of TELRIC wiIl include a depreciation rate that reflects the true changes in economic value of
an asset and a cost of capiiaI that appropriately reflects the risks incurred by an investor.
Thus, even in the presence of sunk costs, TELRIC-based prices are an appropriate pricing
methodology.

1m See Common Carrier Bureau Sets Pleading Schedule In Preliminary Rate o[Retum Inquiry, Public Notice,
11 FCC Red 3651 (Com. Car. Bur. 1996).

"'. 47 U.S.C. § 252(d)(I)(A)(i).

17" Depreciation is the method of recognizing as an expense the cost of 8 capital investment. Properly calculated
economic depreciation is 8 periodic reduction in the book value ofan asset thaI makes the book value equal to its
economic or markel value.
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SuilC 100
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Mcllll& N.......
El.cc.mvc DirccsDr· fcdcnd Rqu,111Of)'

April 7, 1999

EXPAIlTE

'.

Tamara Preiss, Esquire
Competitive Pricing Division
Common Carrier Bureau
Feden.1 Communications Commission
445 • 12" Street. SW, Room SA207
Washington, DC 20554

Re: Petition ofU S WEST Communications,bu:. for Forbcannce
from Regulation as a Dominant Canier for High Capacity Services
in the Phoenix, Arizona MSA, CC Docleet No. 98·157

Petition ofU S WEST Communications, Inc. for Forbearance trom
Regulation as a DominBDt Curler for Hi&h Capacil)' Services in the
Seattle, Washington MSA CC Oockel No. 99·1 .

Dear Ms. Preiss:

Over the last couple ofmonths various representatives ofU S WEST have met with you and other
Feden.1 Communications Commission ("Commission'') StafI'to discuss U S WEST
Communications, Inc.·s ("U S WEST') petitions requesting that the Commission forbear from
regulating it as a dominant provider ofhigh capaeil)' (i.e., OSI and above) special access and
dedicated tr2nsport for switched access services ("high capacity services") in the Phoenix, Arizona
and Scallle, Washington MSAs filed on August 24. 1998 and December 30, 1998, respectively. In
those meetings, several questions arose with respect to the petitions and the level ofregulation that
US WEST faces in Arizona and Washington, US WEST was asIccd to submit additional
information in order to assist the CommiS$ion Staff'in evaluating U S WEST's requests for
regulatory relief. ThisI~ is an effort to continue to respond to the Stafi's infonnation requests,
Additional information will be submillcd as soon as it is available.

l"nn .• • ,"'' n~ r. .. "'t nUI1'I ""tnlhII\IU""ru' ",..,n 'n""\ll'" """
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Tamara Preiss. Esquire
ApriJ 7. I!l!l!l
Page 2

I
I
I
I
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I

I have enclosed the following attachmcJlS to assist the Staffin iJ review:
I I

• Attachment I shows tepresenllfive sitllations where U S~Twas able to participa~ in
inlrUta~ competitive bid silUl10ns due to the flexibility Forded by the staleS.-

• Attachment 2 analyzes the J'eVCl!ue potential within 100 feet ofthc competitive fiber. nus
revenue potential is \'elY attractive to COmpetit0r5. I

I I

• Attachment 3 prOVides an assesSment ofthe interstate pribing history for high capacity
services. Because it had \'elY1+prices U S WEST mad~ use ofvollUne and term
discounts in lieu oflowering rates or using zone pricing. I

I -
• Attachment 4 shows the Arizon~ and WashingtOn UNE pl;ices.

I
• Attachment S shows the intrastate pricing history for OS I and OS3 services in Arizona

and Washington. I

90'3!lt:ld
-.

Acknowledgment and dale of receipt ofibis transmittal are requested. A duplicate ofthis lener is
attached for thispurpose.; !
Please call ifyou have any questions•

Sincerely, ...
Attachments

"" ft • , I ...... ft-" L""
o
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Attacbment 1

l~uary 1999

November 1998

February 1999

I
USWEST i

High Capacity Forbearance I
Intrastate Contracting CapabUi~

I
One of the major benefits for customers from the forbearance U S WEST is scelcing in Phoenix and
Seattle is the ability to mm competitive bids and enter into contrac~. Rcpr=talive examples of
opportunities in which U S WEST was able to panicipate and give thJ~ customer additional competitive
choices were:

January 1997 A State ofWas!Ullglon K-20 Educational Te ccommunications Network bid for
DSI and DS3. Competitors included AT&Tland MCI.

State ofOregon bid for Ccnlrcx, Analog Voice Grade and DSI. Competitors
included AT&T and GTE. I

I

State ofArizona (state agencies, hospitals ank schools) bid for DSS. Analog. and
DS I. Compctitive bids were involved. I

I
Utah Education Network requested bids for DSI, DS3. SST and SRS services.
To compete with AT&T andMCI worldConl. U S WEST proposed a service
package that offered the customer more favolable terms and conditions.

I
Intrastate contracts typically can bc negotiated on an Indi\'idual Case Basis without filing associated
tariffs. Margin requirements, strategic fit and competitive forces drivt the pricing and packaging
decisions. Intrastate agreements provide U S WEST the flexibility it beeds to customize the bid to best
meet the need ofcustomer. I
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Attachmcat 2
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I. USWEST .
ffigblcapacity Forbearaace I

ReveDue~oteDtial within 100 tfet

In response to a question regarding the akaction for CLECslCks to extend their service to
customers within 100 feet oftheir fibcrslin the Phoenix MSA. !:lie revenue potential is estimated
to be 530 million per year for the revenJes fmmjust the High ~apac:ityservices. Ifall ofthe
potential revenUes (e.g., local, toll, custok calling, etc.) are inclbded the revenue raises to
approximately SSO million per year. Thbse revenue estimates at.e not precise but do give an idea
that the cuslomers within 100 feet oflhelc:ompetitive fibers are avery attractive se8ll1ent oflhe
market. I I

I
When lhese revenue numbers are compafed to the estimated cost to constlUct, which is S28
million from the POWER. model for lodtions within 100 feet; !:lie situation is vet)' attractive for
the competitors 10 try 10 capture as much! ofthis business as pos~ible. The respective investmenl
per revenue ratio is below unity (28/50).\ As explained in lhe Kahn and Tardiffpaper attached 10

the Phoenix petition, ratios this small ar;much less than the ove~all ratio (3.2) whieh USWC has
for Arizona and are very indicative ofa ':et)' altrac:tive market. I
Ifthe competitors are able to attract only/apomon the business, say SO % (SIS million) ofJUS!
the High Capacity services; the ratio is !\yo (28/15), still less Ihab lhe existing USWC ratio.
Cuslomers wilhin 100 feet ofthe competitive fiber comprise av~ attractive opportunity.

I I. .
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mg~Capacity FarbcarllDceI
I IIInterstate Prices I I
I I :

I

For the last few years the month-to-month priceslfor the variou~ interstate OS1 and OS3 services
have essentially remained flat The hea&nom that was present in the ear~ynineties has
evaporated with the ever-increasing productivity "actor. In the ~ly stages ofPrice Caps.
US WEST had some ofthe lowest pric~1 for Hiilt Capacity services am~ng the ILECs.
Considering that competitors werepric~ IS-to 10% below U S WEST ~Lmbrellapricing),
US WEST did not see the benefit oflo~ringmbnthlY prices clrther. Owing this time,
U S WEST continued to tariff several vtilume and term plans which gave jthe benefit oflower
prices in exchange for the commitment '0 purch~e a. number O~ServiCeSover a specific period0
time. Volume and term discounts are aslhigh as 20%. Through these volkoe and term plans, the
net price for the services has declined. • I I
Because volume and term plans are initiilly tariffed as new sentes undd- the Price Cap rules,
they do not generate headroom. They arb initially' filed outside bfPrice Caps and then come
under Price Caps at the Annual Filing roltowing the year in whi~h theyw~ tariffed. When they
come under Price Caps, they come in as ~ew raielelements, not ~ reduced rales for existing rate
elements. The customers receive the bertefit ofilie volume and term price~ but headroom is not
generated under the Price Cap formulas.! I I 1
US WEST has made limited use ofzone pricing, but found it to be oflimi ed benefit in a
competitive cnviroument Competition docs not develop unifonrily acros~ a zone. Competitors
target key customers and buildings that ~bit th~ greatest re~ue potent'ial. The current zone
density pricing rules do not allow U S WEST to address specific customer heeds for customized
pricing or to respond to initiatives ofcozripetitors.1 I

I

I Even after Price Caps bad existed for awbOt, U$W still baa some arlhelo

1
iest rates. drlbe eisht lar&csl ILECs

(Amerilech. Bell At1alltie. Bell South, NYNEX, PoI,eilic Bed, GTE and USW) a eomparisbn oCthc rates l'rotn lbe
1997 ADDual FiliDgsba",.: . .J

Rate clement . lbge pfiatn . USW nte AVQ! rate
DSI CIwI TCDD 5325 to 5115 SIIS 518~
OSI Mux 1418 to 5180 5218 5250
osI Fix Mile'ge 0·8 590 tolS3S 587 5~
OSt Vir Milelge 0·8 S2S to $5 SI4 51~

DS1 cr, MUlt, I Mile S704 to S409 S433 SSIS

DS3Cba1lTcrm S308010S~1S0 sl3S0 SI9~~
OS3 Mux S950 to ~IIS S255 SSoo
OS3 Fix MIlease 0·8 SI$OO to 5263 S310 SI57~
OS3 Vir Mileage 0·8 S200 1o~27 s43 SII
OS3 cr, Mux, I Mile $4685 10 5 t!834 51958 5325 .

, "" ., ,."" n~r "-nr

,
nUt't I' "~'l\lIlll\f1!'~'1t1r (\1'ln In']u'" ht_l"!!ln

------- ------­
~---- -- ~ - --
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USWEST
mgls Capadty Forbearauce

State UNE Pricing
Arizona: I

Monthly MO~~Y
Fixed PerM,'e

VDboDdrod Dtdicalod IIaloromeo Ttlaspan (UDJ1)
OSI unIT

~.6SOSlO to 8 Miles S3S.!l1
OSlOver 8 to 25 Miles 535.99 59.94
OSI Over 2S to 50 Miles 536.00 5P5
OSI Over 50 Miles $36.00 51S9

I
OS3UOIT I

I
OS3 0 to 8 Miles 5243.17 5Q.32
OS3 Over 8 to 25 Miles $246.15 51~.90
OS3 Over 25 to 50 Miles 5250.66 5~.91
OS3 Over 50 Miles 5249.26 $22.49

Entrance Facilities
OSI 589.42
DS3 $357.16

Multiplexing
OS3 to OS I $196.85
OS1 to DSO S200.08
OSIIDSO Low Side Channelization 56.08

Attaehmtlll4

Non..Regnrinr

5302.91

5302.91

$256.87
5256.87

52,281.44
523M3
$231.47

nln . J

VDboadlod N-.rk
ElemeDb (tINEs)
4-Wire Non-Loaded Loop
DS I Capable Loop

f,rr n,., fd"

522.90
589.42

varies by installation option
varies by installation option

I
nun IJ n~lnu"nluu~u~ ~7:ln 'n~"IH hl_nn"
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I USWEST Att:lehmeDt 4
-r High Capadty Forbearance

,.

Washington: ,ate::::riclDg MOnrh!y

I Fixed PcrM;lc Non-Recurring
l)DbuDdled DKicaled I1'Itt9m•• Tn,sport (VDll)
OSI UOIT under development
OSIOIo 8Miles $39.08 50.60
OSlOver 8 to ZS Miles S39.08 SO.76
OSlaver 25 to 50 Miles S39.10 52.72
OSI Over so Miles 539.10 5~.19

... OS3 UOIT under development
OS3 0 to 8 MIles S26S.17 S12.51
OS3 Over 8 10 2S Miles SZ6S.98 513.63
OS3 Over 25 to 50 Miles S272.68 535.81
OS3 Over SO Miles $275.10 $40.95

Multiplexing
OS3 to OS1 $200.70
OSI to OSO 5206.78
OSIIDSO Low Side Channelization under development

I

S304.78
5297.13

o.

U'buadlK NetWortc
Eromoall (tIl\'Es)
4-Wire Non·Loaded Loop
OSI Capable Loop

$41.93
590.S0

varies Iiy installation option

~T--'''~

, , 1'\ 1'\ " .. ,. L "',. .." ...

I
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Attachment 5
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!:n
08.58

73.86
2.04
4.22
2.88
4.81
2.65
7.43
2.85

~
109.98

73.88
2.04

74.22
2.88

74.81
2.85

77.43
2.88

li::xt
119.85

73.8!!
2.D4

74.22
2.88

74.81
2.65

77.43
2.88

us WEST
mg~ Capacity Forbear8llc:e

I
S~te Pricing History I

I 61251199310 Presenl

MJ~ol ~56,oo ~.oo m95 mr
73.881 Tol.88 73.86 73.86 73!tl8

7~~1 7~': 7~ 7:: 7~t
2.861 2.86 2.86 Z.ll6 2.116

74.81 74.81 74,81 74.81 74!'
2.65 2.65 2.65 2.65 2 5

77.431 77..43 77.43 T7..43 77 L~
2.88

1
2.86 2.88 2.88 2.lIti

199.95

269..45
11.00

283.05
11.40

305.95
12.00

400.?Jl
14.65

NACorCT
MReag.:
F"'ed ()'8
PerMi ().8
FixedW5
PerM18-25
Fixed 25-$0
PerM125-50
Fixed >50
P"erMi >50

c:t '3D\:je!

• •
;....

--

or

Term Discount
l·Year 15%
3·Yea.. 20%
5·Yea.. 20%

OSl • Arb:ona

15%
20%
20%

1.400.00

625.48
34.44

628.56
36.92

633.72
41.10

655.14
58.41

~ ~.1:x!
1.282.50 r.244.03

590.90 573.17

z:xr
108.57
I

108.57
17.89

138.22
;0.86

157.85
i2.82

167.B6
12.82

7.yr
9;1.B8

4~.1B
3, .51

44f.31
2.35

44.88
38.50

4G!t.55
43.63

6-yr
109.28

109.28
7.94

139.11
10.93

168.95
12.90

168.95
12.90

~
993.94

457.95
39.84

450.16
27.24

463.84
39.52

480.04
44.79

li::xt
109.98

109.98
8.00

140.01
11.00

170.04
'2.99

170.04
12.99

~
1.026.00

472.72
41.DO

475.00
28.12

478.80
40.88

495.52
45.33

~
126.90

128.90
9~

181,55
12-69

196.20
14.99

195.20
14.99

,
I

I
I

I
I
I•.

~ ~I
1.154.25 1.090.1r

531.81 502.27
48.13 43.7.

534.38 504.6~

31.48 29.B6
538.65 508.73
45.99 43.6~

557.46 526.49
52.12 49.42

I
I

fSl2S11993 to Presenl
~I
11915

"9.85
8.'f1

152.~8

11.~
185.30
14.~5

185.30

14'15

I
I
I

I
I

612511993/0 Presenl

~
133.95

133.95
9.74

170.53
13.40

207.10
15.82

207.10
'5.82

~
1.205.55

555.45
48.18

558.13
33.04

552.59
48.04

582.24
54,44

141.00
10.25

179.50
14.10

218.00
16.65

218.00
18.65

.!:Xl:
141.00

49.89
575.94
34.10

580.55

I
49.74

800.82
I 56.37
I.

51.25
593.75
35.15

598.50
51.11

819.40
57.92

M:!:l!! I

150.00 I
150.00 I
11.00

200.00 I
15.00

250.00 I
17.00

250.00 I
17.00 I

15%
20%
20%

(11189

(11189

199.95

269.45
11.00

283.05
11..40

305.95
12.00

400.70
14.65

NACor CT
MUeage:
Fixed ().8
PerMi ().8
Fixed 8·25
Per Mi 8-2S
Fixed2S-50
PerMi25-S0
Fixed >50
PerMi >50

OS3 • Arlxona and
Washington

NAC(Cap 011)
Mileage:
Fixed ().8
Per Mi ()'8
Fixe<l8·25
PerMi 8·25
FIXed 25-50
PerMi 25-50
FIXed >50
PerMi>50

Term Discount
l·Year
3·Years
S-Years

Torm Discount
l·Year
3·Yea..
S-Years

"0

,.1n OJ

I
nU., 'I ""'I\I"II\I\:\'''"t'


